Conep:xanue

| 231501 (5) £ 1 (=T 3

1 OO1iKe NoM0KEHUS O TPAKIAHCKON MTPABOCYOBEKTHOCTH . .. evvveennnannnns. 7
1.1 ToHsITHE TPAXKTAHCKON MPABOCYOBEKTHOCTH .+ e vvveeeeeneeeneeenneanneannnnns
1.2 CtpykTypa npaBoCyObEKTHOCTH

2. IIpaBocniocoOHOCTD rpaxKaaH ((DU3UICCKIX JIHIL). .. uureeennreeaneeeanneeennnns 17
2.1 IIpaBOCIOCOOHOCTD IpaKJIaH: MOHSATUE U CYLHOCTh

2.2 I'paxxnanckasi MpaBOCIOCOOHOCTh MHOCTPAHHBIX TPAXKJIaH U Ul 0e3
rpaXKJaHCTBA

3 JleeciocoOHOCTD TPKAAH ((PUBHUECKUX JIHIT). .. vvveenereeennreeenneeennneeannneenns 31
3.1 JleeciocoOHOCT (hU3UUECKUX JIULL: TOHATUE, CYIIHOCTh U COAEPIKaHUE

3.2 Bupl rpask1IaHCKOM J1eeCIIOCOOHOCTH

3.3 [Ipu3HaHue rpak1aHuHa HEJeeCIIOCOOHBIM

I E2) 11 01 (53517 (< 55
I'moccapuit

CIHCOK UCIIOTh30BAHHBIX HCTOYHUKOB

[Tpunoxenus



BBenenue

[ToHsTHS TIPABOCTIOCOOHOCTH W JIEECTIOCOOHOCTH TPa)KJAaH TECHO CBS3aHBI.
Ecnu coneprkanue npaBoCcrocoOHOCTH COCTaBIISAET MpaBa U 00s13aHHOCTH, KOTOPhIE
du3nYeckoe JIMIO MOXET HMETh, TO COJCpKAHHUE  JEeCIOCOOHOCTH
XapaKTepU3yeTcsi CIOCOOHOCTHIO JIMIIA ATH MpaBa U 00S3aHHOCTH MPHUOOPETATH U
OCYUIECTBJISATH COOCTBEHHBIMU JIEHCTBUAMH.

O6nanate 1eecrnocoOOHOCThIO - 3HAUYUT UMETh CIOCOOHOCTH JIMYHO (uUepes
MPEACTaBUTEINS) COBEpIIaTh pa3UYHbIe IOPUANYECKUE JEHCTBUA: 3aKJIIOYATh
JIOTOBOPBI, BBIJIABATh JOBEPEHHOCTU U T.I., a TAKKE€ OTBEYATh 3a MPUYMHEHHBIH
UMYIIECTBEHHBIA Bpea (MOBPEXKACHUE WM YHHUTOXXCHHE YY)KOTO HMYIIECTBA,
MOBPEXKJICHUE 370pOBbS W T. I.), 32 HEUCIOJIHEHHE JOTOBOPHBIX W HHBIX
obsi3anHocTel (cT. 21 'K P®). MoxHO caenarh BbIBOJI, YTO JEECIOCOOHOCTh €CTh
MPENOCTaBIICHHAS TPAXIAHWHY 3aKOHOM BO3MOXXHOCTh pEaM3allid  CBOEH
MPaBOCIIOCOOHOCTH COOCTBEHHBIMU JIEHCTBHUSIMU.

[{leHHOCTh Ha3BaHHOW KAaTETOPUU OMPEICIACTCS TEM, UTO JIeeCITOCOOHOCTh
IOpUNYECKH 00€CIeunBaeT aKTUBHOE YYacTHE JIMYHOCTH B HIKOHOMHYECKOM
000poTe, XO3SIMCTBEHHOM JKHU3HU, peaju3allid CBOUX HMMYILIECTBEHHBIX NpPaB, B
MEPBYI0 OYepeqb MpaBa COOCTBEHHOCTH, a TAKXKE JIMUYHBIX HEMMYIIECTBEHHBIX
npaB. Kareropuu npaBocriocCOOHOCTH M JI€€CIIOCOOHOCTH TPaKJaH MPEICTABISIOT
OOJIBIYI0 3HAYUMOCTH B CHJIy TOTO, YTO SBJISIOTCS FOPUIAMYECKHUM CPEICTBOM
BBIPAKECHHUST CBOOONBI ‘‘CyBepeHHTETa” JIMYHOCTH B c(epe UMYIIECTBEHHBIX H
JUYHBIX HEMMYIIIECTBEHHBIX OTHOIICHH.

JleecnocoOHOCTb, KaK W MPaBOCIOCOOHOCTh, HENb3sl paccMaTpHUBaTh Kak
€CTECTBEHHOE CBOMCTBO dYenoBeka. M Ta, W npyras mpeaocTaBICHbl TpakIaHaM
3aKOHOM U SIBJIIIOTCS IOPUANUYECKUMU KATETOPUSIMH.

AKTYalTbHOCTh HCCJIEIOBAaHMS OOYCIIOBJICHA COIUATBHO-TIOJUTHICCKUMU H
opuauyeckuMu  ¢aktopamu. B HacTosiee BpeMss B CBA3M C TPYIHBIM H
OOJIC3HCHHBIM TEPEXOJ0M K PBHIHOYHBIM OTHOIIEHUSM OCOOCHHO OCTpPO BCTajia

H€O6XOI[I/IMOCTI> COBCPIICHCTBOBAHUA 3aKOHOOATCJIbCTBA "

3



MPaBONPUMEHHUTEIILHON JCATENBHOCTH CyAeOHBIX OpraHoB. JlaHHOE yTBEpXKICHHE
Hanuio 3akperienne B [loctanonenun [nenyma BepxosHoro Cyna P® ot 4 mas
1990 r. N 4 "O mpaktuke paccMoTpeHusi cynamu Poccuiickoit @enepanuu aen 06
OTPaHUYECHHH JIEECIIOCOOHOCTH TpaxJaH, 3JIOYNOTPEONSIONNX CIHUPTHBIMU
HAIMUTKAMHU WM HAPKOTHYECKMMH cpeacTBaMu"', B KOTOPOM OTMEYAETCs, YTO
CyIbl B OCHOBHOM IMPaBWJIBHO M CBOEBPEMEHHO pPacCMaTpPUBAIOT Jeja 00
OTpaHUYECHUH J1eeCIIOCOOHOCTH Tpaxaad Ha ocHoBaHuU CT. 30 'K POD.

OpmHako B AESATEILHOCTH CYJOB IO PACCMOTPEHUIO 3THUX I €lIe UMEIOTCA U
HesocTaTku. KpoMe Toro, BO3HHUKAIOT BOIIPOCHI, TPEOYIOIINE Pa3bsICHEHUS.

CyneOnast Bnactb MOeT 3(()EKTUBHO NEUCTBOBATH TOJIBKO MPHU YCIOBUH,
YTO 3aKOHBI OyIyT oOTBeuarh peanusiMm JHsI. K coxalleHHio, TpaBOBOE
pEryJIMpOBaHUE OOIIECTBEHHBIX OTHOIICHHN B O0JIACTH T'Pa’KJAHCKOIO IpaBa Ha
CETOJIHSIIIHUI JIEHb OCTABJISIET JKEJIaTh JYUIIIET0, 4TO TpeOyeT 0co00ro BHUMAaHUS
3aKOHOAATENsI.

TeopeTnueckne M NMPaKTUYECKUE BBIBOJBI CTAM BO3MOXHBI B PE3YJIbTATE
OONBIIOTO  BKJIAaJa B pa3pabOTKy  IpoOJeMbl  MPABOCHOCOOHOCTH U
JIEECIIOCOOHOCTH, CACIIAHHOTO MPECTABUTEISIMU TPAKTAaHCKO-TIPABOBOM U JAPYTHUX
Hayk O.H. CagukoBeiM, [I'.JI. JluxaueBeiM, E.A. CyxanoBeiM, [.O.
[llepmieneBuuem, B.II. I'pudbanoseim, K.b. SApomenxo, T.E. A6Gosoii, A.IO.
Kab6ankuna, C.H. bparycem, N.A. Ilokpockum, A.Il. CepreeBbim u FHO.K.
TonCTOBBIM U Jp.

BeiBoabl  1aHHOTO  HMCCIENOBAHHMS  OCHOBAaHbl Ha  JEHCTBYIOIIEM
3aKOHOAATENbCTBE, PYKOBOAAIIMX pazbsicHeHUsX I[lnmenymoB BepxoBHoro Cyna
Poccuiickoit @eaepannn, onyOIMKOBaHHON U MECTHOM CyZIeOHON ITPaKTUKE.

[lenp wuccnenoBaHUs 3aKIOYAETCd BO BCECTOPOHHEM H3YUYEHUHM TaKUX
OoraTelx IO  COAEPKAHUIO TIPABOBBIX  KATErOpHWil, Kak TIpakIaHCKas

MIPaBOCHOCOOHOCTh U JI€€CIIOCOOHOCTh, U Pa3pabOTKe HAy4YHBIX PEKOMEHIAIUH,

'T1. 3 Mocranosnenus [nenyma Bepxosroro Cyna PO or 4 mast 1990 r. N 4 "O npakTvke paccMOTPEHHS CyIaMU
P® nen 06 orpaHuueHNnH J1e€CIOCOOHOCTH I'paskaaH, 370yNOTPEOSIFOIIMX CHUPTHBIMHI HAIIUTKAMU HIIH
HapKOTHUYECKUMH BemiecTBamu" (B pex. nocraHoBinenui [Inenyma Bepxosroro Cyna P® ot 21.12.1993. Ne 11; ot
25.10.1996. Ne 10) //C6opHuk noctanopnenuii [Inenyma Bepxouoro Cyna PO 1961-1993. - M.: «}Opuanueckast
muteparypay», 1993. — C. 97.
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HaIpaBJICHHBIX Ha Hanbosee 3QGEeKTUBHYIO 3alUTY MPaB FPAXK/IAH.

3a/auu UCCIEI0BaHNUS:

1) HccnaepmoBarb  MOHATHE  NPABOCYOBEKTHOCTH B IPAXKIAHCKOM
IIPaBOOTHOLIECHUH;

2) [Ipoananu3upoBaTh CTPYKTYPY I'PaxkAaHCKOMN MPaBOCIIOCOOHOCTH;

3) HccnenoBaTh mpaBOCIOCOOHOCTh MHOCTPAHHBIX TpaxiaaH W Jull 0e3
rpaXKJIaHCTBA B HAIIIEH CTpaHe;

4) VccnenoBaTh CyIIHOCTh AEECIIOCOOHOCTH U MOPSJIOK €€ OrpaHUYCHUS.

OOBEKTOM HCCe0BaHNUS SBISIOTCS OOIIECTBEHHBIE OTHOILICHUS, CBSI3aHHBIE
C BO3MOXHOCTBbIO BCTYIUIEHHUS B TpaXJIaHCKUE TIPABOOTHOIICHMS, a TaKKe
BEPOSITHOCTh OIPaHUYEHUS CYyOBEKTOB IPaXkIaHCKOTO MPaBa B 3TOM.

[Tpenmerom UCCJIEI0BAHMUS BBICTYIIAIOT HOPMAaTHUBHbBIC aKThI,
pEryupylolie Kak BO3HMKHOBEHHE IIPABOCIOCOOHOCTH M JIEECIIOCOOHOCTH
(pU3HYECKUX JUL, TAK U UX OTPaHUYEHUE.

MeTo0J0THYECKYI0O OCHOBY JUIUIOMHOTO HCCIEAOBAHUS COCTABISIOT
KOHLENITyaJIbHbIE MOJIO0KEHUS OOIIEHAYYHOTO JUATEKTUYECKOTO METOA MTO3HAHUS
UM BBITEKAIOUIME M3 HEro 4YacTHO-HayuyHble ((opMaIbHO-IOPUAMYECKUH,
CPaBHUTEIBHO-ITPABOBOM U (POPMaTBLHO-TOTUYECKHIT) METO/Ibl TOJIKOBAHUS MPaBa.

[IpakTyeckas UEHHOCTb BBITYCKHOM  KBaJIU(UKALMOHHOM  paboOThI
OIIpe/eNsieTCs TEM, UTO HACTOSIIAst paboTa SIBISIETCS KOMIUIEKCHBIM OaKalaBpCKUM
HCCIIeIOBAaHUEM TIPOOJIeM TPaXKJaHCKOM MPaBOCIIOCOOHOCTH U JI€€CTIOCOOHOCTH B
Poccun. Coaepxaniyecss B UCCIEA0BAHUM TEOPETUUECKUE TOJIOKEHMSI, BBIBOJIBI U
PEKOMEHJAIMU MOTYT OBITh MCIOJB30BAHBI I W3YYEHUSI OCHOBOIIOJIATAIOIIUX
MOMEHTOB COJIepKaAHUS PaBOCyObEKTHOCTHU (mpaBoCcIOCOOHOCTH u
NeecnnocoOHOCTH) KaK POCCUMCKHUX, TaK W HHOCTPAHHBIX Tpa)xJaH B CBETE
POCCHICKOTO ¥ MEXKITYHAPOIHOTO 3aKOHOIATENbCTBA ACHCTBYIOIIETO B HACTOS I
MOMEHT B Poccun.

PabGoTa cocrouT u3 BBeIeHHUS, TpeX IJIaB, 3aKItOUeHUs U TpuioxeHud. K
UCCJIEIOBAHUIO  TMPWJIOXKEH IepeYeHb  HCIOJb30BAHHOM  JUTEPATYphl U

HOPMATUBHOI'O MaTCpHajia.



1 O0mme noJI0:KeHNS 0 TPAKIAHCKOM MPABOCYOBEKTHOCTH

1.1 IlonsiTHE IPAXKIAHKOI MPABOCYObEKTHOCTH

[TpaBOCYOBEKTHOCTD — 3TO COLMAIBHO-IIPABOBAsi BO3MOXKHOCTh CYOBEKTOB
npaBa OBITh YYACTHUKAMH TPAXKIAHCKUX MPABOOTHOIICHUM, BKIIOYAIONIAsl B ceOs
IPABOCIOCOOHOCTD M IEECTIOCOOHOCTD .

Ona mpencraBmser co0oii mpaBo oOmero Tuma, O00ECTeUYeHHOE
roCyJapCTBEHHBIMU MaTEPUATIbHBIMU U IOPUAMYECKUMU rapantusimMu. Hanenenue
CyOBeKTa MPaBOCyOBEKTHOCTHIO €CTh CIEACTBHE CYIIECTBOBAHUS JIISAIICHCS CBS3H
cyObekTa M rocynapctBa. MMeHHO B cuily Halnuuyue TaKOW CBSI3M Ha BCSIKOE
paBOCYOBEKTHOE JIMIIO BO3JIAraloTCsa O0S3aHHOCTU MPUHIMIUAIBHOTO XapakTepa
— coOmoaTh TpeOOBaHUS 3aKOHA, JTOOPOCOBECTHO OCYILIECTBISATH CYyOBEKTUBHbBIE
rpaxaanckue npasa. COCTaBHBIMH YacCTSIMU IPABOCYOBEKTHOCTH  SIBIISIOTCS
MPaBOCIIOCOOHOCTh U AEECIIOCOOHOCTh CYOBEKTa.

[IpaBocyOBEKTHOCTh  IOPUAUYECKH  (PUKCUPYET TpaHHUIBl  PABOBBIX
CIIOCOOHOCTEM JMIIa, B TO K€ BpeMs, BHICTyMasi B KaueCTBE OOIICH MpeanoChUIKU
y4acTusl JIUII B OTIPEICIIEHHBIX IPABOOTHOIICHUSX.

OOnamanuss  TPaXJAaHCKOM  MPaBOCYOBEKTHOCTBIO  JJII  CyOBEKTa
HEJI0OCTaTOYHO JIsl TOT0, YTOOBI UMETh KOHKPETHbIE CYOBEKTUBHBIE IPaK/IaHCKHE
nmpaBa M HeCTU 00s3aHHOCTU. IIpaBOCYOBEKTHOCTH SIBIIAETCA HEOOXOIUMOMN
MPEANOChUIKON 00JIalaHns CyObEKTUBHBIMU TIpaBaMU, JJIS BO3HUKHOBEHMSI
KOTOPBIX HEOOXOIMM, TIOMUMO 3TOTO, FOPUIUIECCKUA (PaKT, BICKYIIN Ha OCHOBE
paBOCyOBEKTHOCTH BOSHUKHOBEHNE KOHKPETHOTO CyOBEKTUBHOTO MPaBa.

[IpaBOCYOBEKTHOCTh €CTh  COIMAIBHO-IOPUUYECKOE CBOMCTBO JIMIIA,
COCTOsIIEE B TOCYAapCTBEHHOM TPU3HAHWKA 32 HHUM B COOTBETCTBUU C
MOTPEOHOCTSIMU ~ OOIECTBEHHOTO  PAa3BUTHUS  BO3MOXKHOCTH ~ y4acTUS B
MPABOOTHOIICHUSX B POJIM HOCUTEINS MpaB U oOs3aHHOCTEH. [IpaBoCcyObEKTHOCTD
MPEACTaBIIAET COOOM MPaBOBYIO (HOPMY ONpPEIETEHHBIX

COLIMAJIbHBIX BO3MOXKHOCTEH M KakK IOPUIWYECKOE SIBJIEHUE HAIlOJIHEHO

KOHKPETHBIM IIPAaBOBbIM MW MATCPUAJIBHBIM COACPKAHUCM. Ero cocraBnsior

2 JIuxaues I'.JI. Tpaxaanckoe npaso. O61mas yacts: Kype nexuuit. — 3A0 FOctuuundopm, 2005. - C.36.
6



rapaHTUPOBAHHBIE 3aKOHOM IIPaBOBBIE BO3MOXHOCTH OBITh HOCHUTENIEM IpaB |
o0s13aHHOCTEH, MpUOOpeTaTh WUX, IMOJb30BATbCS MMM, HCIOIHATH UX M HECTH
OTBETCTBEHHOCTD B MPEIYCMOTPEHHBIX 3aKOHOM CITyJasX.

B Teopun mpaBa BeICKa3aHO MPEINOJIOKEHUE O pa3TPaHUUYCHUH JBYX BUJIOB
paBOCYOBEKTHOCTHU: OOIIEH U OTPACIEBOM.

OO0mas mpaBoCyOBEKTHOCTD OMpenemsieTcss Kak 3auKcupoBaHHAs B 3aKOHE
CIIOCOOHOCTD JIMIIA y4aCTBOBATh B MPABOOTHOIIICHHUSIX.

OTtpacneBas TpaBOCYObEKTHOCTh €CTh CIIOCOOHOCTH JUIA ObITh CYOBEKTOM
MPAaBOOTHOIIEHUN TOW WJIM WHON oTpaciu mnpaBa. OHa BKIIOYAET BO3MOKHOCTh
UMETh TpaBa M 00s3aHHOCTU (IIPABOCIOCOOHOCTH), TaK M BO3MOXKHOCTb HX
OCYILECTBIISITh (1€€CTIOCOOHOCTB ).

Pasrpannuenue wmexmy oOmeld W OTpacieBOd NPABOCYOBEKTHOCTHIO
HEOOXOJMMO HE TOJIBKO JJI MPAaBHJIBHOTO TEOPETUYECKOTO MOCTPOCHHUS OOIIEeTOo
MOHATHUA TPaBOCYOBEKTHOCTH. OTO pa3rpaHUYCHHE HUMEET NPUHIUIHAIBHOE
3HAUEHUE I PEeabHbIX OOIIECTBEHHBIX OTHOLIEHUN C y4YacTUEM pPAa3THYHbIX
cyObekToB. Hampumep, kaknmas opraHuzanus, 3a KOTOPOW 3aKOH MpHU3HAeT
MPaBOCYOBEKTHOCTH COOTBETCTBYIOIIETO BUIA B TEX WJIM MHBIX MPABOOTHOIICHHUSX,
ABIIIETCSI €QUHBIM CyObekToM mpaBa. OHa o0jagaer B KaXIOM U3 HUX
COOTBETCTBYIOIIETO BHJAa MPABOCYOBEKTHOCTHIO, MPUYEM MOXKET O0NagaTh €il B
OJIHOM 00JIaCTH MPABOOTHOIIIEHUN U HE 00Ja1aTh B IPYTOM.

B pa3Butue Mbiciu 06 o01eit U oTpaciieBoi NpaBoCyObEKTHOCTH HA3BIBAIOT
elle U CHEHUAIbHYIO MPaBOCYObEKTHOCTh, KaK CIIOCOOHOCTb JHIla OBbITH
YYaCTHUKOM OIPEJEICHHOr0 Kpyra MpaBOOTHOLIEHUH B TMpejenax Kakou-indo
OTpaciy IpaBa.

[TpaBOCYOBEKTHOCTH - 000OIIEHHOE BHIPAKEHUE TEX OOIINX BO3MOKHOCTEH,
KOTOpbIE KOHKPETU3UPYIOTCS B JalIbHEHIIEM B TOYHO OMPEAENIEHHBIX OTIEIbHBIX
BO3MOXKHOCTSIX.

['paxxganckas mnpaBOCyOBEKTHOCTh HAJENseT BCEX CYOBEKTOB paBHBIMH,
OJTHOTIOPSITKOBBIMA TIPABOBBIMH BO3MOJKHOCTSIMH, XOTS M DPa3IMYAOINIMMUCS B

pAaac Ci1ydacB KOHKPCTHBIM COACPKAHUCM.
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[TpaBOBBIE BO3MOXKHOCTH, COCTABJISIFOIINE COJIEP)KAHKE MPABOCYObEKTHOCTH,
BHyTpeHHE TuddepeHunpyroTcs no (QyHKIMOHAIBLHON POJIM HA TPYIIbI, Ka)aas
U3 KOTOPBIX MMEET CBOM IMpaBoBbie (hopmbl. M3 yKa3zaHHBIX TPYIN MPaBOBBIX
BO3MOYKHOCTEHW HamOOJIbIIEMY TEOPETHUYECKOMY aHaIu3y B MPABOBOM JUTEpATYpE
MOJIBEPrajiCh MPaBOCIOCOOHOCTH U JIEECTIOCOOHOCTb.

['paxnganckass MpaBOCYOBEKTHOCTh JIMIA YCTAHABIMBACTCS 3aKOHOM U
M3MEHSIETCSl M TpeKpamniaercss Ha ocHoBaHuM 3akoHa. [Ipu stom ct. 9 'K PO
OTpENIEIISACT:

«I'paxaaHe U IOPUAUYECKHE JIMIA [0 CBOEMY YCMOTPEHHIO OCYIIECTBISIOT
MIPUHAJIEKAIIUE UM FPAXKIAHCKUE IIPABAY.

Bo3HUKHOBEHHE M OCYIIECTBICHUE TpaXJAAHCKUX MpaB U O0O0s3aHHOCTEH
MPEANoaraloT HaJMYue MX HOCUTENs, T.e. cyObekTa mpaBa. CyObekTamu mpaBa
SABJISIIOTCS TpaxkaaHe ((du3uyeckue Juia), OpraHu3ainuu (FOPUIUYECKHUE JIUIA),
nmyonugHo-TIpaBoBbie  oOpa3oBanus (Poccuiickas ®eneparusi, cyOnektol PO,
MyHHMIUIIATEHBIE 00pPa30BaHus)’.

B cocraBe ¢uzmyeckux Jaull Ha3BaHbI TpakJaHe, UHOCTPAHHBIE TPaXxaaHe U
muna 6e3 rpaxaancTBa. ['pakIaHCTBO UMEET B BUY MPABOBYIO U MOJUTHYECKYIO
MIPUHAJIEKHOCTh JUIAa K KOHKpeTHOMY rocyaapctBy. Ccputascs Ha 'K PO O.H.
CanukoB, peArnoiaraet, 4YTo MmoJ rpakJlaHaMu UMEIOTCSL B BUAY JIUIIb TPaK/IaHe
P®*. OnHako B IEHCTBUTEILHOCTH TTOHSTHE rpaxaane B 'K PO ucnosb3yercsa B
IIUPOKOM CMBICTIE, KaK TOXKACCTBEHHOE MOoHATHIO "pusnueckue nuna" (Iloapazaen
2 rnaBa 3 'K POD).

Takoe TonkoBaHue OCHOBBIBaeTcsl Ha cT. 62 Koncturyuuu PO u cr. 2 'K
P®. CornacHo 3TUM HOpMaM, UHOCTPAHHbBIC TPAXKJAaHE U JiUlla 0€3 IpakIaHCTBa
[0 CBOEMY IPAaBOBOMY IOJOKEHUIO MPUPABHUBAIOTCSA K rpaxaaHam PO, eciu
MHOE HE TMPEAYCMOTPEHO (QeAepaabHbIM 3aKOHOM WA  MEXIyHapOIHBIM
poropopom P®. DOr1o o03Hadaer, 4YTO, JaXe €CIH CPEeAu  YYaCTHHUKOB

[IPABOOTHOILIIEHUI Ha3BaHbl TOJIBKO rpaxaaHe P®, cooTBeTcTByrowmMe IpaBa U

® I'pasknanckoe npaso: Yuebnuk. Tom I /Ilox pei. ToKTOpa I0puMYecKuX Hayk, npodeccopa O.H. Canukosa. - M.:
IOpuanueckas pupma "Konrpakr": "MHOPA-M", 2006. - C. 53.

4 I'pasxnanckoe npaBo Poccun. O6mas uacth: Kype nmeximit /OtsercrBennsiii penakrop O.H. Camuxos. - M.:
OpucTs, 2004. - C. 41.
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O0S3aHHOCTH HWMEIOT TaKK€ W MHOCTPaHLbI, W Juna Oe3 TIpaxJaHCTBa, a
OTrpaHUYCHME UX IIPaB, BO3MOXKHO, TOJBKO 10 IPSIMOMY YKa3aHHMIO HA TOT CYET B
benepanbHOM 3akoHe. Cieqyer OTMETUTbh, YTO TaKUX OTPAHUYEHUl HEMHOTO U
YCTaHABIMBAIOTCA OHU pa3InyHbIMU crnocobamu. Hampumep, B 3akoHe o0
CaJIOBOJTYECKUX, OTOPOAHMYECKUX M JAUHBIX HEKOMMEPUECKUX OOBEAMHEHUSX
IpakaH yKa3aHo, 4TO YWIEHAMH TaKHX OOBEIMHEHUH MOIYT ObITh rpaxkaane PO’
OMHOBPEMEHHO MPEAYyCMOTPEHO, 4YTO MHOCTPAaHHbIE TIpa)kAaHe U Juua 0e3
rpaXJaHCTBA MOTYT CTaTh YiI€HaMU AITUX OOBEAMHEHUN NpH YCIOBUH, ECIH
3€MEJIbHBIE YYACTKU IPEAOCTaBISIOTCS MM Ha IpPaBe apeHIbl WIM CPOYHOIrO
TOJIL30BaHUs’.

B 3akoHe O CenbCKOXO3SMCTBEHHOM KOONEPALMH NPEXYCMOTPEHO, YTO
YJIeHaMHU TPOU3BOJCTBEHHOI'O CEIbCKOXO03SHCTBEHHOIO KOONEPAaTUBa MOTYT OBITh
TOJNIbKO TpaxaaHe P®, a ujgeHaMu NOTPEOUTENHCKUX KOOIMEPATUBOB TaKXKe U
MHOCTpaHHble Irpaxkaane’. B 3aKoHe 0 MPOU3BOACTBEHHBIX KOOIIEPATUBAX YKA3aHO,
YTO YIEHAMM KOoIlepaTHBa MOTYT ObITh Ipaxaane P®, a HHOCTpaHHbIE FpaXKaaHe
U Jnna 0e3 TpaxaaHCTBA MOTYT OBbITh YJ€HaMH KOOIEpaTUBAa HapaBHE C
rpakJaHaMu P®®. M nakoHen, B 3akoHE O MOTPEOUTENBCKOM KOOIEpallui B
Ka4eCTBE YUpPEAUTENEH U YWIEHOB BOOOIIE HA3BAHbI TOJILKO MPaXIaHe’.,

B pesynbpraTe cpaBHEHHsT BCEX MPUBEAEHHBIX 3aKOHOB MOYKHO CHENaTh
BBIBOJ: B IEPBOM 3aKOHE JUI y4YacTHsl WHOCTPAHILIEB B COOTBETCTBYIOIIUX
OOBEMHEHUSAX YCTAHOBIEHO 0CO00€ ycloBUE (OrpaHUYEHHE), BO BTOPOM TOJBKO
MO/Ipa3yMEBAETCs 3alpeT JUIsl HHOCTPAHLIEB U JUL 0€3 rpak1aHCTBa, B TPETHEM H
YEeTBEPTOM HUKAKUX OTPAaHUYEHUH JUIsl MHOCTPAHIIEB U JIUI 0€3 rpakJaHCTBa HET,
HECMOTPSI Ha UCIIOJIb30BaHUE Pa3HbIX (POPMYIHUPOBOK.

CrnenoBaTelbHO, UIMEHHO 3aKOH HafenseT GU3NYECKUX JIHUI] BO3MOXKHOCTBIO

Y4aCTBOBATh B T'PAKIAAHCKHX IIPABOOTHOLICHUAX, T.C. OBITH CY6T)CKTaMI/I ImpaBa,

STI.1u2cr. 18 ®enepanpaoro 3akoHa oT 15.04.1998 1. N 66-D3 "O caoBOJUECKNX, OTOPOTHIHYECKUX U JAUHBIX
HEKOMMEPUYECKHX 00BEIMHEHNAX TPaXIaH".

®I1. 1 u 2 cr. 18 MenepanbHoro 3akona ot 15.04.1998 r. N 66-®3 "O ca0BOA4ECKUX, OTOPOJHUYECKHX M JaUHbIX
HEKOMMEPUYECKHX 00bEMHEHUIX TpaXIaH".

" Cr. 13 ®epepanbHoro 3akona ot 8.12.1995 r. N 193-®3 "O cebCKOX03sHCTBEHHOI Kooepaluu

®I1. 1 cr. 7 DenepanbHoro 3akoHa ot 8.05.1996 1. N 41-®3 "O npou3BOACTBEHHBIX KOONEPATHBAX "

? Cr. 10 3akona P® ot 19.06.1992 r. N 3085-1 "O norpeburensckoit koonepaun (HOTpeOUTEIbCKUX 00IIecTBax,

nx corosax) B Poccuiickoit ®enepanmn”



npyaaBas TakuM o0Opa3oM 3TOMYy KadeCTBY HE €CTECTBEHHBIH, a FOPHINYECKHM
xapakrtep. B ropuadueckoil JMTeparype 3Ta  BO3MOXKHOCTb  HA3bIBAETCS
MpaBOCYyOBbEKTHOCTHIO. OPUIIMAIIBHO TEPMUH MPABOCYOBEKTHOCTH MCIOJIB3YETCS B
MEXIyHapOJHBIX aKTax — cTaThsl 6 BeeoOiei neknapannu nmpas 4eaoBeKa IJIacuT:
"Kaxxaplii yenoBek, rjae Obl OH HM HAXOJWJICS, UMEET MpaBO Ha MPU3HAHUE €ro
npaBocyObekTHOCTU""’. TIpaBOCYOBEKTHOCTEIO B PAaBHOM Mepe HAJENAIOTCS BCE
(bu3nYecKue JInia He3aBUCUMO OT I10J1a, BO3PACTa, COCTOSIHUS ICUXUKH U T.I1.

[TpaBOCIOCOOHOCTBIO TpaXKAaHUH HAAENAEeTCdI B MOMEHT POXKIEHUS.
YnoMmuHas B KadyecTBe HacleAHHMKA €IIe HE pOAMBIIErocs peOeHKa, 3aKOH
MpEAYyCMaTPUBAET OXpPaHy HHTEPECOB BO3MOXKHOIO HACIEIHHUKA, KOTOPBIN
HUKAKUMU TpaBaMH Ha HMMYIIECTBO JIO CBOErO POXKICHUS IOPHUIUYECKH HE
o0najaer.

Cornacuo 1.2 cr. 17 I'K P® npaBocrnocoOHOCTh NMpeKpamaeTcs CMepThio
rpaxxaanuHa. O mpekpalleHud MPaBOCIOCOOHOCTH CIENYyeT TOBOPUTH B Cllydae
OMOJIOTUYECKON CMEPTH JIUIA, TTOCKOJIbKY B MHBIX CIIy4asiX, B TOM YHCJIE MPHU SIBKE
JUna, OOBSABIEHHOIO YMEpPIIMM, HPaBOCIOCOOHOCTh TpakJaHWHA CUUTAETCS
[IPEPBAHHOM HA MEPUOJ KIMHUYECKOW WIM «HOPUIAYECKOW» CMEPTH M 3aTEM
BOCCTaHOBJICHHOM, YTO IO OMPEIETIEHUI0 HEBO3MOXKHO, T. K. IPABOCIIOCOOHOCTHIO
JIMLIO HAJENSAETCSA TOIbKO OJUH Pas.

[Ton mnpaBOCYOBEKTHOCTHIO IOPUAMYECKOTO JIMIA TPUHATO TOHUMATh
HaJIM4YMe Yy HEro KayecTB CyObeKTa TMpaBa, T.€. IMPABOCIOCOOHOCTH H
neecnoco0HoCcTH. Ho 1Mo OTHOLIEHHIO K OpraHu3aliM pa3rpaHUYEHUE 3THX JIBYX
AJIEMEHTOB MPAKTUYECKH HE UMEET 3HaUeHUs1. VI3BECTHBIE CIIOKHOCTHU IIPU aHAJIU3E
KAaTeropuu NpaBoCyOBEKTHOCTH TMOSBIIAIOTCS B CBSI3U C TEM, UYTO 3aKOHOJATEIb HE
UCIIOJIB3YEeT JAHHOE TMOHATHE. JIaHHBI TEPMUH MIMPOKO MCIHOJIB3YETCsS B
IOpUIMYECKON JuTepaType, Y4YeOHUKaxX, HAYYHBIX CTaThAX, MEPUOIUUYECKOM
neyaTu MW JAPYrMX HMCTOYHUKAX, HO OQUIMAIbHBIA TOHATUWHBINA ammapar

IrpaxKaaHCKOro  3daKOHOIATCJIIbCTBA  HC COOCPKUT JIEraJIbHOM }_Ie(i)I/IHI/II_II/II/I

1 Cr. 6 BeeoOmeit nexnapanuy npas yenoBeka (MPHHATOM Ha TpeThell ceccuu I'enepansHoil Accambnen OOH
pesoorueii 217 A (II1) ot 10 gexadps 1948 r.) // Bubnaunoreuka "Poccuiickoii razersr” 1995, N 11;, bubnnoreuka
"Poccuiickoif rasersr", Beimyck N 22-23. 1999.
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MPaBOCYOBEKTHOCTH.

XoTenock 06l OTMETUTH, YTO MTpoOIeMa MIPABOCYObEKTHOCTH HE MOXKET ObITh
OXapaKTepU30BaHa B OTACIHHOCTH B OTHONIIEHUHU TPa)KJaH, IOPUIUYECKUX JUI] U
WHBIX CYOBEKTOB TPa)XJTAHCKOTO IIpaBa, Ha YTO oOpaliaercs BHUMaHUE B
IOpUIMYECKON JIUTeparype. DTO TOHSATHE OXBATHIBAET B CBOEM TEOPETHUUYECKOM
OTPAKEHUM TMPABOCYOBEKTHOCTh BCEX YYACTHUKOB MPABOBBIX OTHOIICHUM
(rpaknaH, OPUIWYECKHUX JHUI, TOCYyAapcTBa). DTO o0mIas mpobiema ajig BcCeX

CyOBEKTOB I'PaKIaHCKOTO MpaBa.

1.2 CTpykTypa npaBoCy0ObeKTHOCTH

Hapsiny ¢ mpaBoCcyOBEKTHOCTBIO JJIsi TIOJHOTO MPEICTaBICHUS O MPAaBOBOM
MOJIOKEHUU YYACTHUKOB IPaKIaHCKUX MPABOOTHOLIEHUH MMEIOT 3HAUEHHUE U JIBE
JIpyrue IOpUAMYECKHE KaTeropuH: MpaBOCIOCOOHOCTh U JIEECIIOCOOHOCTH
(ITpunoxxenue A).

JleranpHble onpeeNneHus] MOHATHI MPaBOCIOCOOHOCTH U JEECOCOOHOCTU
conepxkarcs B 'K P®. IIpaBocriocoOHOCTh TpakJlaHUHA — 3TO CIIOCOOHOCTh UMETh
IpaXKJIaHCKWE TMpaBa M HECTU TrpaxaaHckue obs3anHoctu (cT.17 T'K PO).
JleecnocOOHOCTH — 3TO  CHOCOOHOCTh TIPAXKJAHWHA CBOMMH JICWCTBHUSIMU
npuoOpeTaTh M OCYHIECTBIIATh Tpa)xKJAaHCKWE IIpaBa, co37aBaTh JUisl ceOs
IpaXJIaHCKKE 0053aHHOCTH U UCTIONHATH UX (cT. 21 'K PD).

JleeciocoOHOCTh, TaK >K€ KaKk M TPaBOCIOCOOHOCTh, HE MOXET OBITh
YCJIOBHEM OCYIIECTBJICHHUS KOHKPETHBIX CYOBEKTHUBHBIX IpPaB M HCIOJHEHUS
oOs3aHHOCTEN. JleecrmocOOHOCTh BMECTE € MPABOCHOCOOHOCTBIO MPEIIIECTBYET
KOHKPETHBIM CYOBEKTHBHBIM TIpaBaM M 00s3aHHOCTSM. JleecrmocoOHOCTh Kak H
MPaBOCIOCOOHOCTb, HE MOXET BKJIKOYaTh B CBOE COJEPKAHHE BO3MOMXHOCTH
KOHKPETHOTO CyOBEKTUBHOTO ITPaBa, MOCKOJIbKY TAKUE BO3MOKHOCTH COCTABIIIOT

COACPIKAHUC 3TOIO IIpaBa.
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B kauecTBe CTPYKTYypHOTrO 3J€MEHTa TPAKIAHCKOW MPaBOCYOBEKTHOCTU
MHOTJIa Ha3bIBAIOT €IE JETUKTOCIIOCOOHOCTh, OMPEAENIeMYI0 KaK BO3MOMXHOCTb
JUIa CO3/1aBaTh JUIs ce0s TpaKIaHCKUE 00SI3aHHOCTH.

3HauYeHUE ¥ COOTHOIICHUE ITUX TPEX IOPUIUYECKUX KATErOPUH MO-pa3HOMY
MOHMMAETCS M OIICHWBAeTCsS B juTeparype. Hambonee pacnmpocTpaHEHHBIMH
SBJITFOTCSI JIB€ TOYKH 3peHus. [lepBas cBOOUTCS K TOMY, YTO MPaBOCYOBEKTHOCTh
BXOJIUT B COCTaB MPaBOCIOCOOHOCTH.

Cpenu TOpEBOJIONMOHHBIX IOPUCTOB TAKOW TO3WIUHA TPHUACPKUBAIICH,
Harpumep, B.W. Cunaiickuii. OH momarana, 4YTO NPaBOCIOCOOHOCTH - 3TO
CIIOCOOHOCTh OBITh CYOBEKTOM TIpaBa WM CIOCOOHOCTH HMETh IIpaBa M
o0s3anHOCTH '

[.®. llepmieneBud TaKke OTMEYaN, YTO CyOBEKTOM MOXET OBITh JIMIIO,
CIIOCOOHOE BCTyINaTh B  IOPUAMYECKHE OTHOIICHHWS, T.€. UWMETh IIPaBO
coOCTBEHHOCTH, mpHoOpeTaTh mpaBo TpeOoBaHHMsA. CHIOCOOHOCTP HMETh H
npuoOpeTaTh mIpaBa, T.e. ObITh CyOBEKTOM MpaB U OOS3aHHOCTEW, Ha3bIBACTCS
IPaBOCIIOCOOHOCTBIO .,

Orta XK€ TOuYKa 3pEHHs BBICKa3bIBAJIACh B COBETCKOM W TPUCYTCTBYET B
COBPEMEHHOMU IOPUIUYECKO IUTEepaType.

CornacHo Apyroil Touke 3peHHs, MPaBOCYOBEKTHOCTh MPEACTABISET CO00it
CaMOCTOSATETIbHYI0 ~ KaTETOpPHIO,  COCTABJISIONIMMU  KOTOPOM  SIBJISIIOTCA
MPaBOCIIOCOOHOCTh U AEECIIOCOOHOCTb.

N.A. TlokpoBCKUIA TI0 3TOMY MOBOAY MHUCAII, YTO "OCBOOOXKIEHUE TUUYHOCTH
OT TIOJHOTO TIOTJIONICHUS €€ OOIIEeCTBOM 3HAMEHYETCS, TMPEXKIE BCEro,
MpPU3HAHUEM €€ CaMOCTOATEIbHBIM CYOBEKTOM TIpaB, oOOJagaTeIbHHUIICH
IPaBOCIOCOOHOCTH U aeecnocobnocTr".

B xone nuckyccuu o naHHOM mpoOseme npeacTaBuTeseil BTOpoil Mo3uuu

YOpEKaIn B TOM, 4YTO HCCOBCPIICHHOJICTHUC U I[YH_IGBHO6OJ'IBHBIG JIMIIA0TCA

" epmeneBny I'.®. YuebHuk pycckoro rpaxaanckoro mnpasa (mmo usganuto 1907r). - M.: "Craryt", 2005. - C. 63.

12
epeneBny I'.®D. YueOHUK pycckoro rpaxaanckoro mnpasa. — C. 66.

13
[Toxposckuit N.A. OcHOBHEIE TpoOIeMBI rpaxkaaHckoro mpasa. Ilerporpan, 1917 (Ilepeusmano. - M.: "Craryt"

1998. - C.120).
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KauecTBa MPaBOCYOBEKTHOCTH, TIOCKOJIBKY y HHX OTCYTCTBYeT OJUH U3
KOMITOHEHTOB 3TOT0 MOHATHS JEECIHOCOOHOCTh, W MOTOMY BBHINAJAIOT M3 YHMCIA
cyObekToB npapa'’. BricKazaHHbIE BO3PAKEHUS YTPAYUBAIOT CBOE 3HAYEHHE, €CIIH
Y4€CTbh, YTO MPEJACTABUTEIN OCTAPUBAEMOUN MO3UIIMU PACCMATPUBAIU KAaTETOPHIO
JIEeCIIOCOOHOCTH B COCTaBE IMPABOCYOBEKTHOCTU HE TOJBKO KakK JIMYHYIO
JIEECIIOCOOHOCTh CYOBEKTa MpaBa, HO U KaK BO3MOXKHOCTb €€ BOCIIOJIHEHHS
JIEECIIOCOOHOCTRLIO IPYroro auna’.

Hapsigy c¢ kareropusiMu mnpaBOCyOBEKTHOCTH, IPABOCIHOCOOHOCTH U
J1eecrnnocOOHOCTH y4acTUe B TPaKIAHCKUX IMPABOOTHOIICHUSAX CBSI3aHO €IIe C
OJIHOM KaTeropuen: CyObeKTUBHBIM IIPABOM.

K o0muM CcyOBeKTHBHBIM IpaBaM OTHOCATCS CYOBEKTHUBHBIE IpaBa,
KOTOpBIE€ HEMOCPECTBEHHO 3aKPEIJIEHbl 3aKOHOM U ONPENENSIOT o0lIee IpaBoBOe
MOJIOXKEHUE, MPUHAIJIEKAT BOOOIIE OMNpeNeIeHHOW TIpynmne Jul (Hampumep,
KOHCTUTYITMOHHBIE TIPaBa TPaXkIaH).

OOmue mnpaBa HEOThEMJIEMBl OT CYOBEKTa, HX peanu3anus OOBIYHO
MOPOXKIAET KOHKPETHbIE CyObEeKTUBHBIE MpaBa. K o01muM npaBaM MpUHATO ObLIO
OTHOCHTb TaK)K€ IIPaBOCIIOCOOHOCTh

JIuno CTaHOBUTCS YYaCTHUKOM (cyOBeKTOM) IpaXKIaHCKOTO
MIPaBOOTHOIIEHUS BCJIEJACTBUE peaJu3alMd MPABOCIOCOOHOCTH M NPUOOPETEHUS
KOHKPETHOTO CYOBEKTHBHOTO TpaBa. Tak, Hampumep, KaKIOMY MPeI0CTaBIEHO
IpaBO HMETh HMYIIECTBO B COOCTBEHHOCTH, HO HE KaXKIBIA CTaHOBUTCS
COOCTBEHHHKOM. [[J151 TOr0 HEOOXOAMMO peann30BaTh MPABO: MPUOOPECTH JTHOOBIM
JTIO3BOJICHHBIM 3aKOHOM CIIOCOOOM ONpENIEJIEHHOE WMYIIECTBO, T.€. Ha OCHOBE
abcTpakTHOro  mpaBa  (NPaBOCIOCOOHOCTH) npuoOpecT  KOHKPETHOE
CyOBEKTHBHOE MPABO COOCTBEHHOCTH.

HewmpicnuMo nosoxkeHue, korjaa cyobekT o0maaan Obl, K MpuMepy, OpadHoi,

TPYJI0BO, N30MpaTeIbHON MPABOCIIOCOOHOCTHIO, HO ObLT OBl JIMILIEH aHAIOTMYHON

14 o
Bebepc S1.P. [IpaBocyOBEKTHOCTD Ipask/iaH B COBETCKOM I'PayKIaHCKOM U ceMelHoM mpase. Pura, 1976. - C. 24.

15
I'paxnanckoe mpaBo. Y. 1 Yueonuk / Ilon pen. A.IL. CepreeBa m H0.K. Toncroro. - CIIG.: 6-¢ uznanue,

IOpunnueckas mutepatypa, 1996. - C. 86.
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JIeeCIIOCOOHOCTH. 3/1ech 00a ATH KadyecTBa BBHICTYIAIOT KaK €IMHOE IeJI0e.

Hanpotus, B MMyIIECTBEHHBIX MPABOOTHOLUEHUSX KpeouTop MOXeT
B3BICKATh MPUYUTAIOIIMIICS €My JOJIT HE 00s3aTeIbHO JUYHO, PAaBHO KaK U YTO-TO
KYIIUTh, TIPOJAaTh, UCTIOJHUTL 00S3aTEIbCTBO, COBEPIINTh Ty WU HHYIO CIETKY.
31ech MPaBOCMOCOOHOCTH U J1€eCIIOCOOHOCTh MOTYT HE COBITA/IaTh B OJHOM JIUIIE.

AOCTpakTHBIN XapakTep MpaBOCyObEKTHOCTU HE TTO3BOJISET TPAKTOBAThH €€ U
KaKk 0co0oe CyOBEeKTHBHOE MPABO — «IpaBO Ha mpaBo». OTIWYUE 3aKITIOYACTCS B
HEU3MEHSIEMOCTH MpaBOCYOBEKTHOCTU MpU €€ pealn3alud, B TO BpeMs Kak
peanuzaiusi CyObEeKTUBHBIX MPaB BCEra COMPOBOXKAACTCS UX MoaU(UKaIueH, T.e.
nuHaMUKoOW. Tak, Mpu peanu3aiii TakoTO JJIEMEHTa MPaBOCYyOBEKTHOCTH, Kak
BO3MOXKHOCTh 3aKJIFOUEHHS CICJIOK, COOCTBEHHO BO3MOXKHOCTh UX COBEPILCHUS HE
MpeTeprneBaeT HUKAKUX U3MEHEHUWW, HO B TO KE€ BpeMs MPOUCXOAUT
npuoOpeTeHne, W3MEHEHUE WM YyTpaTa Kakux-1ubo mpaB u 0OS3aHHOCTEH
CyObeKTa, T.€. IMHAMUYECKOE U3MEHEHUSI KOMIUIEKCA CYOhEKTUBHBIX MPaB JIUIIA.

B nenom, kak cuutaer O.H. CagukoB, mpaBoCyObEKTHOCTH SBJISETCS] OJTHOU
u3 00s3aTeNbHBIX IOPUINYECKUX PENOCHUTOK IPABOOTHOIICHHH.
[IpaBOCYyOBEKTHOCTH — 3TO BO3MOXKHOCTh WJIM CIIOCOOHOCTh JHUIA OBITh
CyOBEKTOM IIpaBa CO BCEMH BBITEKAIOIMMH OTCHOIA TOCIEACTBHAMMU .

W3 BBINMIEU3TI0KEHHOTO MOXHO CJieJlaTh BBIBOJ, O TOM, YTO B OCHOBE
KOHCTPYKIIUU TPaBOCYOBEKTHOCTH HAXOAWTCS TPABOCIOCOOHOCTh, KOTOpas
"cBsi3aHA" ¢ J1€eCIOCOOHOCThIO CYOBEKTUBHBIM IPABOM.

[TocTtpoenue B Hamieil crpaHe oOIIecTBa, 0a3UPYHOUIErocs Ha PHIHOYHOU
HPKOHOMHKE, OOBEKTHMBHO TIPUBEJIO K PACHIMPEHHUIO O0BbeMa TPakIaHCKOU
MpaBOCYOBEKTHOCTH JIMI, YYacTBYIOIIMX B 3KOHOMHUYECKOM oOopore. ITo
O3HAyaeT yBEJIWYEHUE Kpyra HOPUIUYECKHX BO3MOXXHOCTEH YKa3aHHBIX JHI[ IO
CO3JaHHIO, TPUOOPETCHUIO, BIJIAJICHUIO, TIOJIB30BAHUIO U  PACTIOPSIKEHUIO
MaTepUaibHBIMU U JYXOBHBIMU OJIaraMH B LIEJISIX OpraHU3aIluy U OCYIICCTBICHUS

HpGHHpHHHMaTCHBCKOﬁ ACATCIIbHOCTU U YIIYUYHICHHA JIMYHOT'O HOTpeGHCHI/Iﬂ.

!¢ I'paxnanckoe nmpaso Poccun. O6mas wacte: Kypce nexumii /Otercreennbii pemakrtop O.H. Camukor. - M.:

IOpucTs, 2004. - C. 48.
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2 IIpaBocnocoOHOCTD rpaxaaH (pu3HIeCKUX JIMI)

2.1 IIpaBoCIOCOOHOCTH IPAXKIAH: IOHATHE U CYHIHOCTH

[TpaBOCIOCOOHOCTH — 3TO CIIOCOOHOCTh UMETh I'PAKIAHCKHUE NIPaBa U HECTHU
obszanHoCcTH (1. 1 c1. 17. 'K PO).

CrnenoBarelbHO, MPABOCIOCOOHOCTh  O3HAYaeT CHOCOOHOCTH  OBITH
CYOBEKTOM 3THX MpaB U 00S3aHHOCTEW, BO3MOKHOCTh MMETh JII00O€ MPaBO WIH
00s3aHHOCTh W3 TMPEAYCMOTPEHHBIX WJIM JIOMYyCKAaeMbIX 3aKOHOM. lleHHOCTH
JAHHOM  KaTeropuu 3akiloyaercsi B TOM, YTO TOJbKO TMPU  HAIUYUHU
IPaBOCIIOCOOHOCTH BO3MOXKHO BO3HUKHOBEHUE KOHKPETHBIX CYOBEKTHUBHBIX IPAB
u o0s3aHHOCTEe. OHa - HeoOxoIMMas 00Iasi MPEANOChUIKAa UX BO3HUKHOBEHUS U
TEM CaMbIM UX pealn3aluu.

[IpaBociocOOHOCTh TpHU3HAETCS 3a BCeMHM TpakaaHamu crpaHbl. OHa
BO3HHMKAET B MOMEHT pPOXKJEHHUS 4YeJIOBeKa M MPEKpallaeTcsi C €ro CMEepThIO.
CrnenoBaTenbHO, MPAaBOCIOCOOHOCTh HEOT/ENIMMA OT YEJIOBEKa, OH IIPaBOCIOCOOEH
B TEUEHHE BCEH KU3HU HE3ABUCHUMO OT BO3PACTA M COCTOSIHUS 3/I0POBBSI.

OpHako OTCIOJa HENb3s JeNaTh BBIBOA O TOM, OyJITO MPaBOCHOCOOHOCTH -
€CTECTBEHHOE CBOWCTBO YEJOBEKa, IOAOOHO 3pEHHUI0, CIyXy M T.M. XOTd
MPaBOCIOCOOHOCTh M BO3HUKAET B MOMEHT POXACHHS, OHA MPUOOpeTaeTcs He OT
IPUPOABL, a B CHIIy 3aKOHA, T.€. IPEACTABIIAET COO0I 00IIECTBEHHO-IOPUIUIECKOE
CBOMCTBO, OINpPEIENICHHYI0 IOPUAMYECKYI0 BO3MOXHOCTh. B wuctopum ObuiH
BpeMeEHa, Korjaa OoJibllMe TPYIIbI JIIOJeH B CHITy J€MCTBOBABIIMX TOI/Ia 3aKOHOB
OBLIM MOJTHOCTBIO WJIM MOYTH MOJHOCTHIO JIMIIIEHBI TPAaBOCIIOCOOHOCTH (HampuMmep,
pabbl Ipu paboOBIIA/IETLYECKOM CTPOE).

Kak cunraer I'.J[. JluxayeB, mpaBOCIOCOOHOCTh HENb3 CMELIUMBATH C
KOHKPETHBIMU CYOBEKTUBHBIMU TIPaBaMH, KOTOPHIMH OOJafaeT TpakKJaHUH.
[IpaBociocoOHOCTh — 3TO OCHOBa Juisi mpaBooOsananus. [IpuoOperenue
KOHKPETHBIX CYOBEKTUBHBIX IPaB O3HAYAeT pealn3alrio MPaBOCIOCOOHOCTH. 3a
KOKIBIM TPOKJAHUHOM 3aKOH MPU3HAET CIIOCOOHOCTh HMETh MHOMXECTBO
MMYIIECTBEHHBIX U JIMYHBIX HEUMYIIIECTBEHHBIX MPaB, HO KOHKPETHBIN I'pakIaHUH

OOBIYHO WMMEET UMb YacTh 3THX MpaB. Hampumep, Kaxaplii rpakJaHUH HMEET

15



IPaBo aBTOPCTBA HA U300PETEHHE, HO JAEKO HE BCE PEAIM3YIOT €ro’ .

DTOMy TIpaBy KOPPECHOHAMPYIOT U COOTBETCTBYIOLIME OOSI3aHHOCTH: BCE,
KTO BCTYIIaeT B KaKWe-TNOO OTHOIICHHUS C JAHHBIM TPAKIAHUHOM, HE JOJIKHBI
HapylaTh €ro MpaBoCnocOOHOCTh. [IpaBoCOCOOHOCTH TOJNB3YyeTCS MPaBOBOM
3aIATOM, YTO XapaKTEPHO IS BCEX CYOBEKTUBHBIX MPaB.

[Tornmanue PaBOCTIOCOOHOCTH KaK OMPEEICHHOTO0 CYOBEKTUBHOTO IpaBa
MOJIyYHJIo  yOenuTenbHOe OOOCHOBAaHHWE B Hallle IOPUIAMYECKON JUTepaType.
BaxxHO OTMETHTBH, YTO HOPMBI O TIPABOCIIOCOOHOCTH TIOCTABJICHBI B 3aKOHE
BIIEpEN HOPM, OTHOCSIIITUXCSI KO BCEM JIPYTUM CYOBEKTUBHBIM mpaBam (cT. 17 I'K
P®). Tem cambiM 3akoHOJaTelb Kak Obl TOJYEPKUBAET €€ OCOOEHHOE
MpeTHa3HAYCHHUE - HAXOIUTHCS C JIFOOBIM M3 CYOBEKTUBHBIX MPaB B HEPa3PHIBHOU
CBSI3H, TIOCKOJIBKY 0€3 TpakJIaHCKOW MPaBOCIIOCOOHOCTH HUKAKHUe CyOBhEKTUBHbBIC
IpaKJIaHCKHE MTpaBa HEBO3MOIKHBI.

Ecnmu mpaBocniocoOHOCTh TIpeACTaBisieT coO00W CyOBEKTHMBHOE IMPaBO, Kak
cuntaer E.A. CyxaHOB, TO HEOOXOJUMO pACKPHITh €ro OCOOCHHOCTU U
OTTPAaHUYHTHh OT APYTHX CYOBEKTHBHBIX mMpaB. OT Apyrux CyOBEKTHBHBIX TIPaB
MPaBOCIIOCOOHOCTh  OTJIMYAETCS B TIEPBYIO  OYepenb  crenuduueckum,
CaMOCTOSATEILHBIM COJIEP)KaHHEM, KOTOPOE, KaK YK€ FOBOPUIIOCH, 3aKITIOYAETCS B
CHOCOOHOCTH  (FOPUAMYECKON BO3MOYKHOCTH) HMETh TpPaXKJAaHCKUE IIpaBa M
00s13aHHOCTH, MPEAYCMOTPEHHBIE 3aKOHOM.

Wtak, rpakgaHckas MpaBOCIOCOOHOCTh — OCHOBA ISl MPaBOOOJIaIaHUS
MpUHAIIeKAIIAS KAXKJIOMY TPAKIaHUHY U B TO K€ BpEeMsI HEOTHEMJIEMOE OT HETO
CyOBEKTHUBHOE TMpaBO, COJAEpPKAHUE KOTOPOro 3aKII0YaeTcsi B CIOCOOHOCTH
(BO3MOKHOCTH) HMETh JIFOOBIE JIOMYCKaeMbIe 3aKOHOM TpaKJaHCKUE IpaBa U
00SI3aHHOCTH.

Kpome TOro, rpaxmanckas MNpaBOCIOCOOHOCTh OTIMYAETCS OT JPYTUx
CyOBEeKTHBHBIX TMpaB Ha3HaueHneM. OHa Tmpu3BaHa OOECTICUYUTHh KaKIOMY
TpaXIaHUHY  IOPUAMYECKYI0  BO3MOXHOCTh  HPHOOpETaTh  KOHKPETHBIC

rpaxgaHCKHMC IIpaBa H O6H32[HHOCTI/I, HCIIOJB3YysA  KOTOPBIE OH  MOKCET

7 JIuxaues I'.JI. ['paxnanckoe npapo. O6uas yacts: Kypc nekuuii. - M.: - 3A0 IOctuuundopm, 2005. - C. 89.
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YIOBIIETBOPATH CBOU MOTPEOHOCTH, PEATN30BaTh HHTEPECH! .

I'paxpanckuii konekc PD 3akperuisier obiee MpaBUIo O HEJOMYCTUMOCTH
OTrpaHUYEHUS TPABOCIIOCOOHOCTH. VICKIIIOUEHNE MOTYT COCTaBIIAThH Cydau, IpsiMO
Ha3BaHHBIE B 3aKkoHE (1. 1 cT. 22 'K P®). K ux unciy MoXHO OTHECTH:

1) nuieHue npaBa 3aHUMATh ONPENIENICHHbIC JOJDKHOCTU WUIIM 3aHUMAThCS
OMPENICICHHONW JIEATEeIbHOCThIO, KOTOPOE€ COCTOMT B 3alpelieHUH 3aHUMAaTh
JIOJDKHOCTH Ha TOCYAapCTBEHHOW ciy>k0e, B OpraHax MECTHOI'O CaMOYIpaBICHUS
100 3aHUMATHCS OTNpeIeICHHON MTPOPECCUOHATBFHON I UHOU JEATEIbHOCTBIO -
KaK BHJI YTOJIOBHOTO Haka3aHus (cT. 47 YronoBHoro kojekca PD);

2) 3amnpeT roCyJ1apCTBEHHOMY CIIy’KalleMy OCYILECTBIISITh
MPEANPUHUMATENIBCKYIO AESTEIbHOCTh, MPUOOPETATh B CIIy4asiX, YCTaHOBJICHHBIX
denepanbHbBIM 3aKOHOM, IIEHHBIE OyMarw, Mo KOTOPHIM MOKET OBITh MOJy4YeH
moxon'”’.

B coorBerctBun ¢ nm.3 cr.22 'K PO nonHpll uMiaM YaCTUYHBIA OTKAa3
rpaXXJaHUHA OT MPABOCIMOCOOHOCTH WJIM JI€ECIIOCOOHOCTH W JPYTHUE CHEIKH,
HalpaBJICHHbIE HA OrpaHUYEHHWE MPABOCIOCOOHOCTH WM JI€eCIOCOOHOCTH,
HUYTOXXHBI, 32 HCKIIOYEHUEM CIy4aeB, KOrJa TaKHWe CJHIEJKH JOIMyCKalTCs
3aKOHOM.

CopepxaHue MpaBOCHOCOOHOCTH TpaxkJaH W ee npenensl. ConeprkaHue
MPaBOCIOCOOHOCTU TpakJaH oOpa3yeT Te HMYIIECTBEHHbIE U JINYHBIE
HEUMYILECTBEHHbIE TMpaBa U OOSI3aHHOCTH, KOTOPBIMH TPaXJIaHUH COTJIACHO
3aKOHY MOXeT o0nagaTte. Jlpyrumu ciaoBaMH, COJEpKaHUE TIPaKIaHCKOMN
MPaBOCIIOCOOHOCTH COCTABJISIOT HE CaMU IpaBa, a BO3MOXXHOCTb UX UMETh.

[IpuMepHbIii TIepeYeHbh HMMYIIECTBEHHBIX M JIMYHBIX HEUMYIIIECTBEHHBIX
paB, KOTOPBIMU MOTYT 00JIa/iaTh TpakaaHe ((pu3nueckue auia), naercs B cT. 18
I'K P®, rae npenycmatpuBaercs, uTo rpakaanud MoxeT ([Ipunoxenue A):

UMETh UMYIIIECTBO Ha IIpaBe COOCTBEHHOCTH;

HaACJICA0BATh U 3aBCIIATh UMYIICCTBO,

'® I'pasknanckoe npaso. Towm I /TTox pe. oKTOpa IOpUAMYECKUX Hayk, mpodeccopa E.A.Cyxanosa. - M.: Bontepc
Knysep, 2004. - C. 74.

" Y. 1 cr. 17 DenepanbHoro 3akona or 27.07.2004 r. Ne 79-®3 "O rocynapcTBeHHOH TI'pakJaHCKOH ciyxbe
Poccwuiickoit ®eneparun"
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3aHUMAThCSl TPEANPUHUMATENHCKON H JI000M WHON HE 3ampenieHHOM
3aKOHOM JESTEIbHOCTBIO;

CO3/1aBaTh IOPUANYECKUE JINLA CAMOCTOSITENIBHO WA COBMECTHO C IPYTHUMH
rpaKJIaHAMU U I0pPUINYECKUMU JTULAMU;

COBEpILATh JIOObIE HE MPOTUBOPEYAIUE 3aKOHY CHEIKM M y4acTBOBAaTh B
00s13aTEJILCTBAX;

n30MpaTh MECTO KUTEIHCTBA;

UMETh TMpaBa aBTOPOB IPOMU3BEAEHUN HAYKH, JUTEPATypbl MU HCKYCCTBA,
M300pPETeHU W WMHBIX OXPAHSIEMBIX 3aKOHOM pEe3YyJIbTAaTOB HWHTEIUIEKTYaJIbHOU
JEATENbHOCTH;

MMETh UHBIC UMYIIIECTBEHHbIC U TUYHBIE HEUMYIIICCTBEHHBIE MPABa.

[IpuBeneHHbIN [IEpPEYECHb 1Ipas, COCTABJIAIOLINX COZEpIKAHUE
npaBocnocoOHocTu rpaxaad, B cT. 18 I'K P® 3HauntensHO pacimimvpeH Mo
cpaBaeHuto co cr. 10 'K PCOCP. On coctoutr u3 Hambosee CyIIeCTBEHHBIX
(counanbHO 3HAYMMBIX) TPAKIAHCKUX TPaB, HO HE SIBISIETCS MCYEPIIBIBAIOIINM,
MOCKOJIBKY TpaXIaHCKUE MpaBa M O0S3aHHOCTU BO3HMKAIOT TAKXKE U3 JIEUCTBHM
IPaXKJIaH U IOPUIUYECKUX JHUIL, KOTOPHIE XOTSA U HE MPEyCMOTPEHBI 3aKOHOM WJIN
WHBIMM aKTaMHM, HO B CHUJy OOIIMX HadaJl M CMBICIa TPaXJaHCKOTO
3aKOHOJATENbCTBA MOPOKAAIOT IPAKIAHCKHUE ITpaBa U 00s3aHHOCTH (cM. 1. 1 CT. 8
'K PD)*.

W3 3TOro mojokeHus UCXOIUT U cyleOHas mpakTuka. Tak, paccMOTpeB B
MopsIZIKe Haa3opa TpeOOBaHWE HECKOJIBKHX OBIBIIMX PAOOTHUI] MPEINPUSATHS 10
PEMOHTY M TMOMIMBY MEXOBBIX u3nenui "CeBepsHKA" K 3TOMY MPEANPUSATHIO O
BOCCTAaHOBJICHHM WX B IpaBax Ha MOJYyYEHHE KBApTUP B JIOME, B CTPOUTEIHCTBO
KOTOPOr0 OHU BKJIaJIbIBAJIM CBOM cpeacTBa. BepxoBubiii Cyn PO ynoBieTBopuil ux
TpeboBaHue, T.K. MPU3HAI HAMYUE T'PAKIAHCKO-IIPABOBBIX 00S3aTENBCTB MEXKIY
CTOpOHaMH. DTU 00sA3aTeNIbCTBA XOTS U HE MPEAYCMOTPEHBI 3aKOHOM MJIM UHBIMU

IIpaBOBBIMHK aKTaMH, HO B CHIY 06HII/IX HavYall WM CMBIC/IIA TPaAXKIAHCKOI'O

2 KommenTapuii k 'paxnanckomy kogaekcy Poccuiickoit ®enepanuu, yactu BTopoil (moctarteitubrif). Usn. 3-e,
uchop. u jgomr. /OTBETCTBEHHBIA pemakTop MOKTOp mopuandeckux Hayk, mpodeccop O.H.Cammkos. - M.:
IOpunnaeckast pupma Konrpakr; Undpa — M., 1998. - C. 799.
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3aKOHO/ATEeNbCTBA MOPOXKJIAIOT MpaBa M oOs3aHHOCTH. [loaTomy TpebGoBaHUs
rpaxkJad ObUIM NPU3HAHBI 000CHOBAHHBIMH .

[HenTpanbaoe Mecto B cT. 18 'K P® 3anumaer nmpaBo cOOCTBEHHOCTH Ha
uUMyIecTBO. ['paxkiaHe MOryT UMeTb B COOCTBEHHOCTH J1H000€ MMYLIECTBO, 3a
WCKJIIFOYEHUEM OTIEIBHBIX €ro BHUJOB, CIEHHAIIBHO OrOBOPEHHBIX B 3aKOHE.
KonauuecTBo U CTOMMOCTh MMYIIECTBA, HAXOSIIETOCsI B COOCTBEHHOCTH TPa)aaH
HE OIPAaHUYMBAIOTCS, 32 UCKIIOUEHHUEM CIIy4aeB, KOT/1a OTPAHUYEHUST YCTAHOBJICHBI
@3 ¢ [enpl 3alUTBl OCHOB KOHCTUTYLIMOHHOTO CTpPOS, HPABCTBEHHOCTH,
3I0pOBBS, MpaB MU 3aKOHHBIX HMHTEPECOB JPYTUX JHI, OOecrneuyeHus: OOOPOHBI
CTpaHbl U 0€30MMaCHOCTH TOCyAapCTBa.

HenocpenctBeHHO ¢ mpaBOM COOCTBEHHOCTH CBSI3aHbl HACJIEICTBEHHbBIE
[paBa IpaXkJaH, yperyJupoBaHHble B pa3a. V dyactu tpetbenl ' K PO.

HoBbiM s31eMeHTOM mpaBocnocodbHoctn 1o cpaBHenutio ¢ 'K PCOCP
SBJISIETCS BO3MOXXHOCTh 3aHUMAThCA MPEANPUHUMATEIILCKON U JIF0OOM HMHOW HE
3aMnpeIIeHHON 3aKOHOM JesaTenbHOCThI0 (ab3ar 3 m. 2 cr.2 'K PD), a takxke
BO3MOKHOCTh CO3JaBaTh KOPUANYECKHE JUIA CAMOCTOSATEIBHO WM COBMECTHO C
JPYTUMH TpaXJaHaMU U IOPUANYECKHMH JUUAMH W BO3MOXKHOCTH COBEpIIATh
M00ble HEe MPOTHUBOPEYAIlME 3aKOHY CIEIKH U y4acTBOBATh B 00s3aTENbCTBAX. 3a
BOCIIPEIIATCTBOBAHHE 3aKOHHOU IPEANPUHUMATEIIBCKON NEATEIBHOCTH
YCTaHOBJIEHA YTOJIOBHASI OTBETCTBEHHOCTH (CT. 169 YK PD).

B ominune oT mHBIX nepeuyucieHHbIX B CT. 18 'K PO rpaxaaHckux mpas,
COCTABJISIIONIMX IMPABOCIOCOOHOCTb, TPaBO H30HUpaTh MECTO JKUTEIbCTBA
PETVIAMEHTUPYETCS. HE TOJIBKO TPaXKJAHCKUM, HO M TOCYAapCTBEHHBIM,
aAMUHHACTPATUBHBIM, TPYAOBBIM mpaBoM. OJHAKO B KayecTBE DJIEMEHTA
IIPaBOCMIOCOOHOCTH Tpa)kJIaHWHA MPaBO HU30UpaThb MECTO >KUTEIbCTBA SIBISETCS
BAKHOM NPEIOCHUIKON Peaan3aluy UM IPaXkJaHCKOU ITPaBOCIOCOOHOCTH .

Kak BHIHO, 3aKOH, ompenenssi coAep’KaHue MPaBOCIOCOOHOCTH T'Pak[IaH,

TOBOPUT TOJBKO O MpaBax, HO MPSMO HE YIIOMUHAET 00 00513aHHOCTAX. Mex Iy Tem

2! Tlocranosnenue Ilnenyma BC P® ot 12 wions 1996 r. (B penakuuu ot 14 HosOps 1999 r.) «O mpaktuke
paccMmoTpenus cynamu Poceniickoit @enepanny e o 3a1uTe rpaskIaHCKHUX MIPaB M 00s13aHHOCTEN

2 Kommenrapuii k I'paxnanckomy konekcy P® /Tlox pen. T.E. A6osoii, M.M. Borycnasckoro, A.JO. Ka6ankuna,
A.T'. JIucunpiHa-CBeTiianoBa. - M.: - FOpaiir-U3nar, 2005. - C. 92.
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B m 1 cr. 17 'K P® yka3piBaeTcsi W Ha CHOCOOHOCTh TpakgaH "HECTH
oOs3aHHOCTH". B MaHHOM cilyyae 3aKOHOJAATENb YJElseT BHUMAHUE TJIaBHOMY B
COJIEp)KaHUM MPaBOCHOCOOHOCTH - TmpaBaM. HO KOCBEHHOE yKa3aHUE Ha
00s3aHHOCTH B 3aKOHE MPUCYTCTBYET, HANPUMEP, TOBOPHUTCS O IpaBe rpakiaH
"ygacTBOBaTh B oOs3arenbcTBax'". (O0s3aTENbCTBO TPaKTyeTCs 3aKOHOM Kak
MPaBOBOE OTHOIIEHHWE, B CHUIy KOTOPOTrO OJHO JHIO (JAOMKHUK) OO0s3aHO
COBEPIIUTH B MOJIb3Y JIPYroro Jimia (KpeauTopa) OIpeAesieHHOe JACUCTBUE JIHO0
BO3JIEPKAThCS OT OMPEJEICHHOIO JIEUCTBUSA, a KPEAUTOP UMEET MPaBO TPeOOBATH
OT JTOJDKHHMKA UCTonHeHus ero obszanHoctH (1. 1 ct. 307 'K P®). Kak BugHO,
MpaBO YYacCTBOBATh B 0053aTENbCTBAX O3HAYAET U MpHUodOpeTeHue ooszanHocTen. C
HECEHHEM OO0S3aHHOCTEW CBSI3aHO M MPABO MMETh MUMYIIIECTBO B COOCTBEHHOCTH,
Harpumep, cr. 210 'K P® mpemgycmarpuBaer, 4to COOCTBEHHHK HECeT Opems
coJlep KaHUs IPUHAAJIEKAIIETO €My UMYLIECTBA, T.€. ONpeAesIeHHbIE 00A3aHHOCTH.
Takum o00OpazoM, B cojaepx)aHUE TPABOCIIOCOOHOCTH, O€3yCIIOBHO, BXOIUT H
ynomsiHyTas B . 1 cT. 17 'K PO crmocoGHOCTh HECTH 0053aHHOCTH (MCIIOTHUTH
00s13aTeNIbCTBO, BO3MECTUTh IPUUMHEHHBIN Bpe U T.11.).

B cr. 18 'K P® mnepeunciensl Haubosiee BaKHbIE (C TOYKH 3pEHUS
3aKOHOJATENs) TpaBa, KOTOpbIE MOTYT ObITh Yy TrpaxkaaHuHa. Takoil moaxon
IIPOJMKTOBAH KEJIAHUEM 3aKOHOJATENsS CAENaTh JTaHHYI0 HOpMY Haubosee sICHOM
U JIOCTYyMHOU. Mex 1y TeM B mpuHIUIE ObUTO ObI BMOJHE JOCTATOYHO 3aIMCaTh B
['K PO, uro rpaxaaHiH MOKET UMETh JII00bIe TPAKJAHCKKE MpaBa U 00sI3aHHOCTH,
HE 3aMpelleHHbIE 3aKOHOM M HE MPOTUBOpEYaliue OO0lMM HayajgaM M CMBICIY
IPaKIaHCKOTO 3aKOHOJATEIbCTBRA.

DT0 MOMOrjao Obl UCIPAaBUTh HEBO3MOXKHOCTh OOPHCOBATH UCUEPITBIBAIOIINN
MEePEUYCHb TE€X MPABOBBIX BO3MOKHOCTEH, 00JIaJaHie KOTOPHIMH COCTaBIIET 00bEM
IpaXKJaHCKOM MPaBOCIIOCOOHOCTH, OJHAKO TMEepedeHb, npuBeAeHHbIA B cT. 18 T'K
P®, paer mnpeacraBieHwe O HaumOoJjee 3HAYMMBIX IIpaBax, BO3MOXHOCTb
oOnaaHusi  KOTOPBIMH  BKJIIOYAETCS B COJEpKAHUE  TPaKIaHCKOU
nmpaBocrnocoOHocTH. Tak, BO3MOXHOCTh HMETh HMYIIECTBO Ha  MpaBe

COOCTBEHHOCTH SIBIIICTCS HEOOXOIUMOU MPEAMOCHIIKON HE TOJHKO CaMOro IMpaBa
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COOCTBEHHOCTH, HO ¥ OOJBIIMHCTBA WHBIX TPAXKITAHCKUX MPABOOTHOIICHUH,
BKJIIOYasi ~ 0OsA3aTENbCTBEHHBIE,  IOCKOJbKY  HEBO3MOXKHO  BCTyNaTh B
UMYIIECTBEHHBIC OTHOIIEHUS, HE 00y1aiasi CrOCOOHOCTBIO CTaTh COOCTBEHHUKOM
Belu. B TO e BpeMs 3aKOHOJaTeNb, IEPEUUCTISIS CYIIECTBYIONINE U JOMYCTUMBIE
rpaXJaHCKHUE TpaBa, HE MOXKET IMEPEYUCIUTh MX BCE, a C JPYrod CTOPOHBI —
BBIXOJUT 3a TPENeibl TPAKTAHCKUX TPABOOTHOIICHWNA. Bemb BO3MOXKHOCTH
CBOOOTHO BHIOMpATh MECTO JKUTEIHCTBA, UM 3aHUMATHCS JIFOOOH HE 3ampenieHHOM
3aKOHOM JIESITEIBHOCTHIO, WJU CO3/1aBaTh PA3UYHOTO POJA OpraHHW3aIMH He
OTpaHUYMBAIOTCA CHEpoil TPAXKTAHCKUX MTPABOOTHOIICHUHN U BBIXOAAT 32 MPEIEIbI
IPaXXJAaHCKOTO MpaBa U €ro MpeaMeTa, MOCKOIbKY MOTYT OCYUIECTBISTHCS U B
MIPaBOOTHOIICHUSX, SIBJISTFOTITIIX CSI PEeIMETOM PETYIUPOBAHHUS
aJMUHHCTPATHBHOIO NpaBa, TPYJ0BOI0 pasa v T.1.>

Bmecte ¢ Tem HenmpaBWIIBHO ObUIO OBI YTBEPKAAaTh, YTO TIO COICPKAHUIO
MPaBOCTIOCOOHOCTh TpakaaH OecrnpenenpbHa. [[ns Hee, kak u miusg JrOO0OTO
CyOBEKTUBHOTO MpaBa, XapaKTEPHbI HEKOTOPHIE MTPEIEIbI.

OTH Tpenenabl OTPaXEHbI B TOJOKEHHH O TOM, YTO TPaKIaHUH MOXKET
3aHMMAThHCS JTF000H "HE 3ampeneHHON 3aKOHOM JIeSTENHHOCTBIO" U UTO 00JIaIaHue
HEKOTOPBIMU IIPaBaMU MOXKET OBITh MPSMO 3aMpPEIeHO.

PaBencTBo  mpaBocmocoOHOCTH — TpakiaaH.  J[os  XapakTepuUCTUKH
TPXIAHCKOW  MPABOCIOCOOHOCTH  NPHUHIMIHAIBHOE  3HAYEHHE  UMEET
3aKpeIICHHOE 3aKOHOM PaBHOIPAaBUE TPaXK/IaH.

PaBHOMpaBue rpaxkmaH, NMpeayCMOTPEHHOE KOHCTHUTYIIMOHHBIMH HOPMAaMH,
O3HA4YaeT HE YTO HMHOE, KaK pPaBEHCTBO IMPABOCIHOCOOHOCTEW TrpaxkaaH. ITo
nojokeHue BbITekaeT u3 n. 1 cr. 17 T'K PO, cormacHo KOoTOpoMy
MPaBOCTIOCOOHOCTH NMPU3HAETCS B PABHOW MEPE 32 BCEMH I'pak/IaHaAMHU.

PaBeHCTBO paBOCIOCOOHOCTH HE O3HAYAET, UTO CyMMa I'PAKJAHCKUX IPaB,
MPUHAIICKAINX OJHOMY TpaXJaHWHY, paBHA CyMME TPaKTAHCKHX TIPaB,

MpUHAICKAIINX JIpyroMy. PaBeHCTBO MpaBOCIOCOOHOCTH O3HAYaeT PaBHYIO

3 I'paxmanckoe mpaBo Poccun. Oo6mias yacts: Kypce gexumii /OrBerctBennbiii pegaktop O.H. Caaukos. - M.:
Opucts, 2004. - C. 36.
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BO3MOKHOCTb B IPHOOPETEHHH ITPaB>".

CnepnoBartenibHO, COTJIAaCHO OyKBE 3aKOHa BCE TpaKaHe 00JIalaloT paBHOM
10 COAEPKAHUIO MPABOCIOCOOHOCTHIO, HUKTO HE UMEET HUKAKUX NPHUBWIETUNA U
OpEeUMyIIeCTB B CIOCOOHOCTH oOdazaTe npaBamu. Poccuiickue rpaxiaaHe
MPU3HAIOTCS  TOJHOCTBIO  PABHONMPABHBIMU  HE3aBUCHMMO OT T[0Ja, pachl,
HAllMOHAJIBHOCTH, S3bIKA, MPOMCXOXKICHHS, UMYIIECTBEHHOIO U JTOJIKHOCTHOTO
MOJIOKEHUSI, MeCTa JKUTEIbCTBA, OTHOIICHUS K PEIUTruH, YOexIAeHH,
NPUHAUIEKHOCTY K  OOIIECTBEHHBIM OOBEAWHEHHUSM, a TaKkke JApYyrux
00CTOSATENLCTB. >

E.A.CyxaHoB B TO e BpeMsi MOAYEPKHUBAET, UTO HE BCE PACCMOTPEHHBIE
AJIIEMEHTBI, XapaKTEPU3YIOIIHME PABEHCTBO TI'PaXJTAHCKON MPaBOCIOCOOHOCTH,
MOTYT PEaM30BbIBATHCS MOJIHOCTHIO, BO BCeM 0oObeMe. Tak, ImpaBo rpakJaHUHA
"M30UpaTh MECTO >KUTENIbCTBA", BXOJAIEE B COJAEpKaHUE IPABOCIIOCOOHOCTH,
HEJb3sl MOHUMATh B TOM CMBICIIE, YTO KaKJbIi TpakJaHUH MOKET MOCETUTHCS B
mobom Mecte Poccuu, MOCKOJIBKY CYHIECTBYIOT TEPPUTOPHH, Tlie JEUCTBYET
0COOBIN pekuM (MIPUTPaHUYHAs TMOJ0CA, PACIOJIOKEHNE BOMHCKOW YacTU U T.IL.).
Hpyroit nmpumep: cojepkaHue MpaBOCIOCOOHOCTH BKIIIOYAET MPaBO I'pa)kIaHWHA
3aHUMAThCS MPEANPUHUMATENBCKOW JIeATeNbHOCThI0. (OJIHAKO MO0 MPSAMOMY
YKa3aHUIO 3aKOHA HEKOTOPBIMH BUJAMU JI€ATEIbHOCTH IPAKJAHUH 3aHUMATHCS HE
BIIpaBe, HampuMep, TpakJaHe HE BIpaBe OCYLIECTBIATh  CTPAXOBYIO
NEeATEeTHHOCTD-..

[TpaBOCIOCOOHOCTh HEKOTOPBIX TIpaKJaH MOKET HMETh CIELHATIbHBIN
xapaktep. Tak, rnaBa KpecThsHCKOTO (depmepckoro) xo3siictBa B cdepe
JEATENBbHOCTH 3TOTO X035 MCTBAa MOKET UMETh ITpaBa U 00A3aHHOCTH, CBSA3aHHBIE C
ONpENEICHHBIMA 3aKOHOM LESIMH  CO3JaHUsl  XO3fAKCTBA: IPOU3BOACTBO
CEJIbCKOXO3SIICTBEHHOM MPOYKIMHU, ee nepepadboTka u peanuzanus. OJHAKO Kak

OOBIYHBIN IpakJIaHUH TJaBa KPeCThHCKOro ((pepmepckoro) xo3siiictBa o0sanaer

24 Tpaxnanckoe npaso: Yue6nuk. Tom I /Tlox pen. noxkropa ropuauueckux Hayk, npodeccopa O.H. Camukosa. -
M.: FOpunnueckas ¢pupma "Korrpakr": "MHOPA-M", 2006. - C. 56.

% Cr. 19 Koucrutyuun P® 12 nekabps 1993 r. // cr. 2 BceeoOumiel nekiapauu TpaB dedoBeKa, MPUHATOM
I'enepanbnoii Accambneeit OOH 10 nexabpst 1948 r.

% T'paxnanckoe mpaso. Tom I /Tlox pen. KoKTOpa IOpUIMYECKHX Hayk, npodeccopa E.A.Cyxanosa. - M.: Bontepc
Kiysep, 2004. - C. 77.
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oOmelt s BCeX TpakJaH MpaBOCOcOoOHOCThI0. [IpuHIMI — paBeHCTBa
MPaBOCIOCOOHOCTH B JAHHOM ClIy4ae He HapyIIaeTCs.

OTKJIOHEHHE OT MPUHIUIIA PABEHCTBA MPABOCIOCOOHOCTU HEIb3s BUJIECTH B
TOM, YTO HEKOTOpBIE TpaxkaaHe (HaKTUUYECKU WUIIU IO MPSMOMY yKa3aHHUIO 3aKOHA
He MOryT (He cmocoOHbI) 00JajaTh OTACIbHBIMH IpaBaMU U OOS3aHHOCTIMH
(HeCOBEpIIICHHOJIETHHE, TICUXWYECKH OoyibHBIC). Hampumep, MaoneTHwmit
rpaXXJaHUH HE MOXKET MMETh TaKHe SJIEMEHTHhI COJEpP>KaHUs MPABOCIIOCOOHOCTH,
KaK mpaBo "3aBellaTh UMYILECTBO" WM OBITH YWICHOM KoomepaTuBa. B 1mogoOHbIX
ClIy4asix peuyb HUIET O HEBO3MOXKHOCTH 00JIa/laTh HEKOTOPBIMH TIpaBaMH, KOTOpas
pacnpocTpaHsieTcsi B OJUHAKOBOM Mepe Ha BCeX TpaxkaaH (Hampumep, Ha BCeX
HECOBEPILICHHOJETHHUX ), 178 CJIEIOBATENBHO, MPUHIIUIT paBEHCTBA
MPaBOCTIOCOOHOCTH HE HAPYIIAETCS, HE TEPIUT UCKITIOUCHHM.

Bo3HukHOBEHHE M TpeKpalieHue MpaBOCIOCOOHOCTH. ['paxkaaHckas
MIPaBOCTIOCOOHOCTH COTJIACHO 3aKOHY BO3HUKAET B MOMEHT POXKIACHUS TpaKJaHUHA
U Tpekpaimaercs cmepThio. [lpuBegeHHas ¢popMyarpoBKa 3aKOHA BBI3BIBAET TEM
HE MeHee BoIpockl. HeoOXxoaumo, Mpexae BCEro, YSICHUTh, BO3HHUKAIOT JIU C
POKJIEHHEM  4YEJIOBEKa BCE DOJIEMEHTHl  COJEP)KaHWsS  TPABOCIIOCOOHOCTH,
MIPEAYCMOTPEHHBIE 3aKOHOM, WUJIU TOJIBKO OT/AEJIBHBIE SJIEMEHTBHI.

Kak Obu10 OTMEUEHO, MPUHIMIT PABEHCTBA MPABOCHOCOOHOCTH HE O3HAYAET
MOJIHOTO COBIAJICHUS €€ 00beMa y Bcex 0e3 UCKIIoYeHHs Tpaxaad. B yactHocTH, C
POXKJICHHEM YEJIOBEK CIOCcOoOeH 00afaTh HE BCEMHU TpaXAaHCKUMHU MpaBaMU U
obs3anHOCTSIMU. ClleIOBaTENhHO, BO-TIEPBHIX, caM (haKT POXKIACHHUS HE O3HAYACT,
YTO y HOBOPOXKJIEHHOTO BO3HMKJIA TpakJaHCKash MPaBOCMIOCOOHOCTb B IMOJHOM
o0beMe, HEKOTOphIE €€ DJJIEMEHTHl BO3HUKAIOT JIUIIb C JOCTHUXEHUEM
ONpENENICHHOr0  Bo3pacta  (OpaBO  3aHUMATBCS  MPEANPUHUMATEIbCKOMN
NEeSTEeNbHOCTBIO, CO3/1aBaTh IOPUANYECKUE JIULIA U JP.).

Bo-BTOpHhIX, TpeOYIOT TOJIKOBAHUSI CIOBA "B MOMEHT POXKJICHHUS", TOCKOJIBKY
YCTAHOBJICHHE TaKOr0 MOMEHTa MOXET HWMETh MPAKTHYECKOE 3HA4YEHUe
(HampuMmep, MpU pelIeHnd BOIpoca O Kpyre HaciaeAHUKoB). IIpaBocrmocoOHOCTH

BO3HHKACT C (baKTOM POXACHUS U COIMYTCTBYCT I'paKAaHaAM Ha BCCM IIPOTAKCHUU
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#u3HU. OHa HE 3aBHCUT OT BO3pacTa, COCTOSHHS 370pPOBbS, BO3MOKHOCTH
OCYUIIECTBJICHUS TMpaB U O0S3aHHOCTEHN, KUZHECTIOCOOHOCTU yenoBeka. Poxaenue
YKUBOT'O peOEHKa ONpeaesieTcs] MEIUIUHCKUMU MMOKA3aTEISIMU 110 ONPEIEIEHHBIM
IpU3HaKaM, K  KOTOPBIM  OTHOCATCA  BEC, CTENEHb  JIOHOLIEHHOCTH,
camocrosATenbHoe AbixaHue. [lo 3akoHy He TpeOyercsi, 4ToObl peOeHOK ObLI
XKU3HECIOCOOHBIM. Ecnm OH mpoKuia XOoTsa Obl HE3HAUYUTEIBbHOE BpeEMs, OH
MPU3HAETCA CYOBEKTOM IpaBa, YTO UMEET MPAKTHUYECKOE 3HAYEHHE, B YACTHOCTH,
npu HacienoBaHuu. CrenyeT OTMETUTh, YTO 3aKOH B HEKOTOPBIX Clydasx
OXpaHsET MpaBa U UHTEPECHl U HE POAMBILErocs pebeHKa, T.e. OyayIiero cyobekra
npaBa. Tak, corjmacHo panee peuctBytomeit cr. 530 'K PCOCP 1964 r.
HaCJIeTHUKAaMU MOTJIU OBITh JI€TH HACJIEA0AaTeNsl, POJUBIIUECS MTOCIE €r0 CMEPTH.
B nynkre 1 crateu 1116 'K P® ormedeHo, 4TO HAClIeIOBAHUIO MOTYT
MPU3bIBATHCA FPAKIAHE, HAXOASAIIMECS B )KUBBIX B JI€Hb OTKPBITUS HACJIEACTBA, a
TAaK)K€ 3auaTble INpU >KU3HU HACIENOAATeNi W POAUBLIMECS >KUBBIMH IIOCIE
OTKPBITHUSI HACJIEJICTBA, UTO 00Jiee KOHKPETU3UPOBAHO. JTO, OJHAKO, HE O3HAYAJIO,
YTO 3a4aThlil, HO HE POAUBLINICS PeOCHOK MPU3HABAICS MPABOCIIOCOOHBIM.
[TpaBocrocoOHOCTh rpakJaHNHA MPEKpallaeTcs CMEPThI0, B MOMEHT, KOTJa
BO3BpAaT K JKWM3HM UCKIoueH. [loka denoBeK KUB - OH MPaBOCHOCOOEH,
HE3aBUCUMO OT COCTOSIHUSL 310pOBbs. DakT cMepTH BieyeT O€3yCIOBHOE
OpeKpalleHue  MpPaBOCIHOCOOHOCTH,  T.€.  IpEKpallleHue  CyIIeCTBOBAaHUS
rpakJjaHuHa Kak cyObeKTa mpaBa. IDTOT (DAKT BIEYET OJHOBPEMEHHO OTKPBITHE

Hacneactsa (ct. 1114 'K POD).

2.2 I'paxaaHCcKas NPaBOCIOCOOHOCTh HHOCTPAHHBIX I'PAXKAAH M JHUL 0e3

rpaskIaHcTBa

WNHocTpanHble rpaxaane corinacHo cr. 160 OcnoB ['paxpaHCKOro
3aKoHOJATENbCTBA IIOJIb3YIOTCS B Halleu CTpaHe rpaXKJaHCKOU
MPaBOCHOCOOHOCTbIO ~ HapaBHE C POCCHUUCKUMM  TpaxJaHaMmH, T.€. UM

npcaoCTaBIIsACTCA HaHHOHaHBHBIﬁ PECKUM. CJ'IGI[OB&TCJ'IBHO, HMHOCTPAHHEBIC
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rpakJaHe, Haxoasgumuecss B Halleu CTpaHe, o0JamaroT  paBHOU
MPaBOCIOCOOHOCTBhIO HE3aBUCHMO OT Pachl, I[BETA KOXKH, IMOJIA, SI3bIKA, PEIIUTHUH,
NOJINTUYECKUX WM MHBIX YOEKIEHUH, HAUMOHAIBHOIO WM COLUAIBHOTO
npourcxoxaeHus.”’ OHM, KaK ¥ POCCUIUCKHE TPaXIaHe, MOTYyT UMETh UMYIIECTBO B
COOCTBEHHOCTH, TMOJIb30BaThCA JKWJIBIMU TOMEIICHUSIMA M WHBIM HMYIIECTBOM,
HACJIEIOBATh M 3aBEIIATh UMYIIECTBO U UMETh MHBIE UMYIIECTBEHHBIC U JIUNYHBIC
HEUMYILECTBEHHbIE IIpaBa, HE 3alpEIICHHbIC JACHCTBYIOIIMM TIpa)XIaHCKHUM
3aKOHOJATENbCTBOM U HE MPOTHUBOpeYalue ero ooumum Hayanam. CoraacHo a03. 4
m. 1 cr. 2 'K PO npaBuna, ycTaHOBIIEHHBIE TPaXJIaHCKUM 3aKOHOJIATEIbCTBOM,
MPUMEHSIOTCSI K OTHOILIEHUSM C YYaCTHEM HHOCTPAHHBIX TpaxaaH M Juil Oe3
Ipa)KJaHCTBA, €CJIM NHOE HE MPETyCMOTPEHO (PeepaIbHbIM 3aKOHOM.

BwmecTte ¢ TeM nHOCTpaHHbIE TpaXKJaHE HE MOTYT IMOJIb30BATHCS OOJIbIIIEH 110
o0beMy MpPaBOCIOCOOHOCTBIO, 4YEM pOCCUMCKME TrpaxaaHe. B cBs3u ¢
pacliupeHreM COJIep)KaHUs MPABOCIOCOOHOCTH TpaXJaH B MOCJIEIHUE TOMAbI
pacmmpuiIach 1 BO3MOXXHOCTh MHOCTPAHHBIX IPAXKIaH UMETh I'PAXKJAHCKUE MpaBa
u o0s3aHHOCTU. Hampumep, 3aKOHOM 3HAYUTENIBHO PACIIMPEH KpPyr OOBEKTOB
mpaBa CcOOCTBEHHOCTH TpaxkaaH. [lojokeHHuss 3aKOHOB, OTHOCSIIUXCSA K
COOCTBEHHOCTHU Tpak/laH, MPUMEHSIOTCS TaK)Ke€ K HAXOMSIICHCs B Halllel CTpaHe
COOCTBEHHOCTH MHOCTPAHHBIX IPaXK/IaH.

YCTaHOBUB Il MHOCTPAHHBIX TpakJaH HAIUMOHAIbHBIN pexuM, OCHOBBI
IPAXKIAHCKOTO 3aKOHOJIATENIbCTBA MPEAYCMOTPENIN B HU3BATHE U3 3TOr0 IpaBUia
BO3MOXXKHOCTh ~HEKOTOPBIX OrPaHWYEHHH MPaBOCIOCOOHOCTH HMHOCTPAaHHBIX
rpaXkJaH Mo CPaBHEHUIO C MPABOCIOCOOHOCTHIO POCCUMCKUX rpakiaH. Hampumep,
B COCTaB JSKHUMNaXXa BO3JIYIIHBIX U MOPCKHX CYJOB MOTYT BXOAMUTH IO OOIIEMY
NpaBWly  JUIIb  poccuiickue  rpaxkaane. OrpaHudyeHHE  TPaKIaHCKON
MPaBOCIOCOOHOCTH HWHOCTPAHHBIX TpaXkJaH, IOMHMO YyKa3aHHBIX CIIy4aes,
BO3MOKHO IT0 MOCTaHOBIEHUIO [IpaButensctBa PO B mopsake OTBETHOM MeEpBI
(peropcun) ISl TpakkJaaH TE€X TOCYAAPCTB, B KOTOPBIX HMMEIOTCS CHEIHaTbHbIC

OTpaHUYEHMS] TPAXKAAHCKON MPaBOCHOCOOHOCTU POCCHICKUX TpaxkaaH (cT. 162

27
Cr. 2 Beeobmieit nexmapanny mpas denoBeka, npuHaToi [ 'enepansroit Accam6neeit OOH 10 gexabps 1948 .
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OcnoB). Hanpumep, ecinu B Kakoi-11M00 CTpaHe HAIIUM TpakJaHaM 3alperieHo
npuoOpeTaTh B COOCTBEHHOCTh KWJIbIE JOMA, TO TpakJlaHE dTOW CTpaHbl COIJIACHO
JAHHOMY 3aKOHy TakKe€ He BIpaBe OyAyT HMEThb >KWJIble JOMa Ha IIpaBe
COOCTBEHHOCTH Ha HallEl TEPPUTOPUH.

[IpenocraBneHre HAUMOHAJIBHOIO pEXKHMa HWHOCTPAHLAM O3HAYaeT HE
TOJIBKO YPAaBHMBAaHHME UX B IPAXKIAHCKUX IIPAaBaX POCCUSIHAMH, HO U BO3JIOKECHUE
Ha 3TH JIMLA O00SI3aHHOCTEH, BBITEKAIOUIMX W3 T'PaXkIaHCKOIO 3aKOHOIATEIbCTBA
P® (manpumep, 00S3aHHOCTHM MO BO3MEIIEHHUIO B COOTBETCTBYIOIIMX CIIydasx
MOpPAJIbHOTO M HMMYIIECTBEHHOIO Bpeaa). Bce MHOCTpaHLBl JNENnsATCS Ha JIBE
KaTeropuu: MOCTOSIHHO NPOXHUBAKOIIMX W BPEMEHHO NpeOBbIBAlOIIMX Ha
TEPPUTOPHUM HAIIEW CTPaHbl, MEPBBIM MPEAOCTABIAETCA OOJIBIIMNA 00BEM IMpaB IO
CPaBHEHUIO CO BTOPbIMH. OTHECEHME JIMIA K TOM WM MHOM KaT€ropyuu 3aBUCUT HE
OT Cpoka ero mnpeObiBaHusi Ha Teppuropur P®D, a orT KpuTepus CTeneHu
YCTOMYMBOCTH NPABOBOM CBSI3M HMHOCTPAHLA C HAIIAM T'OCYJAapCTBOM, LENU U
XapakTepa HaXOXIAEHUS ero Ha Teppuropun Poccuun. 3akOH UCXOOUT U3 TOTO, YTO
(aKkT NMOCTOSHHOIO NPOXUBAHMS KAKOTO-JIMOO JUIA B CTpaHe CYIIECTBEHHBIM
o0pa3oM ompeAesnsieT ero NpaBoBoe noyioxkenue. [1oaToMy B Takux BOIpocax, Kak
TPYZOBasl JESITENBHOCTb, O0ECIEUEHUE JKUIUILEM, NTPEAOCTaBICHUE MEAULIMHCKON
MOMOILIM, 00pa30BaHKHE, MHOCTPAHHBIE TPaXKJaHE, MOCTOSHHO MNPOKUBAIOIINE B
P®, noHOCTHIO IPUPABHUBAIOTCS B IPaBax K rpaxaanam Poccumn.

B psine pocCUMCKMX 3aKOHOB Ui UHOCTPAHLIEB COAEPIKATCS OTPAHUYECHUS
JUISl OCYILIECTBJICHUS IIPaBa HA 3aHATHE OINPEICICHHBIMUA BUAAMH ACATEIBHOCTHU.
Tax, Hanpumep, B 001acTU NPEANPUHUMATENIBCKON IEATEIBHOCTH K HHOCTpaHIaM
NPEABABISIIOTCS JOMOJHUTENbHbIE TPEOOBAHUS: MHOCTPAHLIAM MPEIOCTABISETCS
IIPaBO 3aHUMATHCS IPEAIPUHUMATENILCKOM JEATENBbHOCThI0 B Poccum mpum
YCJIOBHH, YTO OHM 3apErUCTPUPOBAHBI AJIs BEACHUS XO35AHCTBEHHON JIEATEIbHOCTH
B CTpaHe MX rpaxnancra. B coorBerctBun ¢ 3akoHoM P® «O0 aBTOpCKOM mpase
M CMEXKHBIX IpaBax» 1993r., 3a MHOCTpaHIIEM MPU3HAETCS aBTOPCKOE MPaBO HA
IIPOU3BEACHUE, BIEPBBIE BBIMYIICHHOE B CBET 3a NPEACIAMU TEPPUTOPUHU

Poccuiickon =~ @enepauuu, JUIIb  IOPA  HAIAYAM  COOTBETCTBYIOIIETO
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MEXAYHApOJHOIO JI0rOBOpa. ApPXHUTEKTYpHas JEATEIbHOCTh HWHOCTPAHHBIX
rpaxiaaH v Jun 0e3 rpaxknaaHctBa B Poccuiickoit ®denepanuivl OCyIIeCTBISIETCS
HapaBHe ¢ rpaxaaHamu Poccuiickonn @enepanuu, €Ciad 3TO NPEIYCMOTPEHO
MEXAYHapOIHbIM 10roBopoM P®. OnHako mpu OTCYTCTBUU COOTBETCTBYIOIIETO
MEXKIyHApOJHOIO JOTOBOpa YKa3aHHbIE KAaTErOpUU JIMI MOTYT IPUHHAMATh
y4acTU€ B ApPXUTEKTYpHOW JESATENbHOCTH Ha Teppuropun Poccun TOnbKO
COBMECTHO C AapXHUTEKTOPOM-TpaXJaHUHOM PO uiuM OPUAUYECKAM JIHUIOM,
MMEIOIIUMU JIMLEH3HIO.

B ®enepansHom 3akone «OO0 WMHOCTpaHHBIX MHBeCcTUIMAX B Poccuiickoit
®denepanun» yCcTaHABIMBAETCS 00Ilee OrpaHUYEHUE MPAaB UHOCTPAHIIEB B paMKax
MOHATHSI WHOCTPAHHOW HWHBECTUIMU: «HWHOCTPAHHAs WHBECTHULIUS - BIIOKCHHUE
MHOCTPAHHOI'O KaluTana B OOBEKT NPEANPUHUMATENbCKONW JAESITEIbHOCTH Ha
tepputropun Poccuiickoii ®denepanuu B BHUlle O0BEKTOB TIpakJaHCKOrO IpaBa,
NPUHAJICKAIINX UHOCTPAHHOMY HHBECTOPY, €CIM TaKhe OOBEKThI TPakKIaHCKUX
paB HE WU3BATHl M3 TPAXKIAHCKOTO 000pOTa WM HE OrpaHUYEeHbl B 00OpOTE
Poccuiickoii @enepauun». Y4YacTKH HEIp, YYACTKM KOHTHHEHTAIBHOrO MIEenbda,
Y4acTKH JEeCHOro (oH/Ia HE MOTYT HaXOAMTHCA B COOCTBEHHOCTH HWHOCTPAHHBIX
rpaxjaaH ¥ IOPUAMYECKUX JIMI, & MOTYT OBITb IMPEJOCTABICHBI UM TOJIBKO Ha
IIpaBax IOJIb30BAHUS WJIM APEHJbl NPHU YCIOBUHU, YTO MHOCTPAHHBIE TPAXIAHE U
IOPUIMYECKUE JIMIA HAJEJIEHbl MPAaBOM 3aHUMATHCS COOTBETCTBYIOLIMM BHIOM
JEATEIIbHOCTH

['paxxnaHckas mpaBOCIOCOOHOCTH JMIl 0€3 rpakJIaHCTBa (amaTpujioB), T.€.
JUL, KOTOpbIE MPOXKMBAKOT HA HAIIEW TEPPUTOPUH, HE SIBISAACH POCCUUCKUMU
IrpaKIaHAMU M HE MMES JOKA3aTeNbCTB CBOCHU MPUHAJIEHKHOCTH K I'PAKIAHCTBY
MHOCTPAaHHOI'O TOCYJIapCcTBa, AaHAJIOIMYHA IMPABOCHIOCOOHOCTH WHOCTPAHHBIX
rpaxaaH. OTnenbHble U3BATUS MOTYT ObITh YCTAaHOBJIEHBI 3akoHaMu PO.

WMHoCTpaHHBIM TpaXkJaHaMm W JIMLIaM 0e3 Tpa)KIaHCTBa, HAXOIAIIMMCSA Ha
tepputopun P®, rapaHTHpoBaHBl NpaBa U CBOOOJBI, IMPEAyCMOTPEHHbIE €€
3aKOHaMH, B TOM 4HucJe B cepe UMYIIECTBEHHBIX U JIMYHBIX HEMMYIECTBEHHbIX

oTHouleHUi. Hapsany ¢ 3TuM Ha HUX BoO3Jaraercsi OO0sA3aHHOCTh COOJIFOAATH
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TpeOOBaHMsI YKa3aHHBIX 3aKOHOB.
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3 leecnocoOHOCTD rpaxkaaH ((pu3HuecKuXx JInI)

3.1 JleecmocoOHOCTL (PU3MUYECKMX JIMI: TOHATHE, CYINIHOCTH H
coJiepranme

['paxaanckas AeecriocOOHOCTh OMpENEseTCs B 3aKOHE KaK CIIOCOOHOCTh
rpakJaHWHA CBOMMHM JIEUCTBUAMH NPUOOpETaTh W OCYIIECTBIATH TPaXKTAHCKHUE
IpaBa, CO3/JaBaTh I ceOs rpakaaHcKue OOS3aHHOCTH M MCHOJHATH X (1. 1 CT.
21 'K PD).

OO0Omamath J1€€CIIOCOOHOCTBIO - 3HAYAT UMETh CHOOCOOHOCTH JIMYHO
COBEPIIATh PA3JIMYHbIE IOPUANYECCKUE NCUCTBUS: 3aKIII0YaTh JOTOBOPHI, BHIIaBATh
JIOBEPEHHOCTHU U T.M., & TAKXKE OTBEYATh 32 MPUUYMHEHHBIN UMYIIECTBEHHBIN Bpea
(MOBpEXACHUE WIM YHUUYTOXXEHUE UY>KOI0 MMYIIECTBA, MOBPEKICHUE 3I0POBbS U
T.I.), 32 HEUCIOJHEHHE JOTOBOPHBIX M HMHBIX oOs3aHHOCTEH. Takum oOpazom,
JIeeCIIOCOOHOCTh BKJIIOYAET, MPEXKAE BCETO, CIOCOOHOCTh K COBEPIICHHUIO CIEIOK
(cnenKkocnocoOHOCTh) U CIIOCOOHOCTh HECTU OTBETCTBEHHOCTH 3a HEMPABOMEPHBIE
JeUCTBUS (ICITMKTOCIIOCOOHOCTD ).

I'paxpanckuii koaekc P® wucxomutr u3 omnpeneneHHou KiaccuuKaiuu
rpaXjaH 1O BO3pacTy TMPU OMNpeAeieHMH 00beMa W  CTPYKTYpPhl UX
neecriocoOHocTH. Jlo 6 ner peOeHOK CUMTAaeTCsl HENeeClOCOOHBIM B CHITY
COBEPIIEHHON HE3PEIIOCTH IICUXUKH.

Cratpsa 28 'K P® 3akpemnser geecriocoOHOCTh ManoyneTHux (ot 6 mo 14
JIET), KOTOPasi COCTOUT B CHOCOOHOCTH CaMOCTOSATEIIBHO COBEPIIATD:

1) menkue OBITOBBIE CHENKH, T.€. TaKhe, KOTOpbIE HAIpaBJICHbl Ha
YAOBIIETBOPEHUE MOBCEAHEBHBIX MOTPEOHOCTEN UYETOBEKA, UCIIONHIIOTCS OOBIYHO
MIPU CAMOM HX COBEPIIECHUU U HE3HAYUTEIbHBI IO CYMME;

2) cpaenkuW, HampaBieHHbIE Ha O€3BO3ME3IHOE TOJYYEHHE BBITOJbI, HE
TpeOylolue  HOTApUAIBHOTO  YAOCTOBEpPEHUsT  JMOO0  TOCyAapCTBEHHOU
PETHCTpAINN;

3) clenku Mo pacropsHKEHHIO CPEACTBAMU, MPEAOCTABICHHBIMU 3aKOHHBIM
MPEJACTABUTENIEM UJIM C COTJIACHS TIOCJICTHETO TPEThbUM JIUIIOM JIsl OTNIpEeIeHHOM

LEJTU WU AJIsI CBOOOTHOT'O PACIIOPSIAKEHUS.
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CrnenoBaTenbHO, B O3TUX BO3PACTHBIX paMKax TpaxJaHUH oOiajaer
YaCTHUYHOM CJEIKOCIOCOOHOCThI0 M YaCTUYHOM CIOCOOHOCTBIO OCYIIECTBIISITH
rpakJaHCKUEe MpaBa. JeTMKTOCIOCOOHOCTBIO K€ TaKHe IpakJlaHe He 001aiaroT,
IIOCKOJIBKY OTBETCTBEHHOCTh 3a Bp€J, NPHUYMHEHHBIA MAaJOJETHUMH, HECYT HX
pOJIUTENH, YCHIHOBUTENIM WM  OMNEKyHbl.  Bblllleyka3aHHbIE  AJIEMEHTHI
J1eecocOOHOCTH MAaJIOJIETHUX TMPEJCTABIAIOT COO0OM HCKIIOUYEHHE M3 OOLIero
MpaBWjia O TOM, YTO 332 HECOBEPIICHHOJETHUX, HE NOCTUrmmMX 14 ner, cueinku
COBEpPIIAIOT OT HMX HMMEHH TOJbKO PpOAMTENH, YCHIHOBUTEIM WU ONEKYHBI.
[ToaToMy Hambosee pacnpoCTPaHEHO MHEHUE O TOM, YTO 3Ta KaTErOpHs I'pa)aaH
HeJleecnocoOHa.

HecogepiienHonetnre B Bo3pacte oT 14 no 18 ner obnagaroT yacTUYHOM
N1eecrniocOOHOCThIO, TOCKOJbKY MOIYT COBEpLIaTh CAEIKU C IMHCbMEHHOTO
COIJIacusl pOJUTEIIEH, YCBIHOBUTENEH WM ToneunTened. [Ipu atom pacuumpsiercs
00BbeM  JEeClOCOOHOCTH,  peaqu3yeMoll  CaMOCTOATENIbHO: K  00beMy
JeecrocoOHOCTH Tpenpiayiero Bospacta cr. 26 'K nmobGammser mpaBo 0e3
corjacusi pOAMUTENIe, YCHIHOBUTEIEH M TMOIMEYUTENS] paCIoOpsKAThCS CBOUM
3apa0OTKOM, CTUNEHAMEN M WHBIMH JOXOJAaMH; OCYLIECTBJISATH IpaBa aBTOpa
MPOU3BEJCHUSI HAyKH, JHUTEPAaTypbl M MCKYCCTBA, H300pETEHUS WU HHOTO
OXpaHsEMOI0 3aKOHOM pe3yJibTaTa CBOEH HMHTEIIEKTYalbHOW JESITEIbHOCTH; B
COOTBETCTBMM C 3aKOHOM BHOCHUTH BKJIAJbl B KPEAWTHBIE YUYPEKICHUSA H
pacnopsbkatbea uMU. [lo moctmxkeHun 16 yer rpaxjgaHe BIpaBe ObITh WICHAMH
KOOIIEPATHUBOB B COOTBETCTBHUH C 3aKOHAMU O KOOIIEpaTUBAX.

Takast cnocOOHOCTh BIIEPBBIE B HAIIIEM 3aKOHOJIATEILCTBE MPEAYCMOTPEHA B
['KP® (n.1 ct. 21 'K P®). B nanHom cityuae 3akOHOJATEIb MIPUHSI BO BHUMAHUE
MpEUIOKEHHE, KOTOpo€ ObUI0 O00OOCHOBAaHO B TPYAAaX YYEHBIX-IUBUIUCTOB
(cmenualucToB MO TPaKIAHCKOMY IMpaBy), JOKa3aBIIMX, YTO €CIM 32
IpaXJaHUHOM NPHU3HAETCA CIIOCOOHOCTh MPUOOpETaTh MpaBa M CO3/4aBaTh IS

ceOs 00sA3aHHOCTH, TO 3a HHUM HEIb3sl HE MPHU3HATh CIOCOOHOCTh CBOHMMH
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JENCTBUAMM OCYILECTBIIATE IPAaBa U MCIIOIHATEH 00S3aHHOCTH .

[leHHOCTh Ha3BAHHOW KATETOPUU OMPENEISAETCS TEM, YTO J1€eCIIOCOOHOCTh
IOPUIMYECKA OOECIeunBaeT AKTUBHOE YYacTHE JHMYHOCTH B HKOHOMHUYECKOM
o0opoTe, MNpeANpPUHUMATEIbCKON M HMHOW JEsATeNbHOCTH, peall3allid CBOUX
UMYIIECTBEHHBIX MpaB, B MEPBYIO oOuYepenb IpaBa COOCTBEHHOCTH, a TaKXKe
JUYHBIX HEUMYIIECTBEHHBIX mpaB. I[Ipu 3TOM Bce apyrue y4acTHUKH 00OpoTa
BCErJa MOTYT pAacCUMThIBaTh HAa TMPUMEHEHHE Mep OTBETCTBEHHOCTH K
JIEeCIIOCOOHOMY CYOBEKTYy, HapyIIMBIIEMY O00S3aTe€lIbCTBA WM NPUUYUHUBIIEMY
UMYIIECTBEHHBI  Bpel  NpPU  OTCYTCTBUU  JOTOBOPHBIX  OTHOIICHUH.
CrnenoBaTesibHO, KaTeropus IEECHOCOOHOCTH Tpak/laH MPEACTABISIET OOJbIIYIO
[EHHOCTh B CHIIy TOTO, YTO SBISAETCS IOPUAWYECKUM CPEICTBOM BBIPAKEHUS
CBOOOJBI JTUYHOCTU B c(epe MMYIIECTBEHHBIX W JIMYHBIX HEMMYIECTBEHHBIX
OTHOILLICHUM.

Cnegyer TakXke cKa3aTh O TOM, YTO B OTJIMYHME OT MPaBOCIOCOOHOCTH,
KOTOpasi B paBHOM Mepe MPHU3HAETCS 32 BCEMHU IpakJlaHaMHU, J1€eClIOCOOHOCTh HE
MOXET OBITh OAMHAKOBOM. JIJ1s1 TOro, 4ToOBl MPUOOPETATH MPaBa U OCYIIECTBIISATh
WX COOCTBEHHBIMU JCUCTBUSIMU, IPUHUMATh HAa C€0sl U UCIOJIHATH O0sI3aHHOCTH ,
HAJI0 pa3yMHO pacCyXkAaTh, MTOHUMAaTh CMBICI U OCO3HABATH IMOCIIEJICTBUS CBOUX
JIEUCTBUI. DTH KAa4eCTBa CYIIECTBEHHO PAa3JIMYAOTCS B 3aBUCUMOCTH OT BO3pacTa
rpaXkKjaH ¥ UX MICUXUYECKOTO 37J0POBBA.

JleecrnocoOHOCTh, KaK U MPaBOCIOCOOHOCTh, MO HOPUAUYECKONU MPUPOE -
cyObeKkTHBHOE MpaBo rpaxnanuHa. E.A. CyxaHOB ompenenui, 4To 3TO MPaBo
OTIMYAETCs OT APYIMX CYOBEKTHBHBIX IMPaB CBOUM COJIEP)KAHHEM: OHO O3HAYaeT
BO3MOYKHOCTb OINPEEICHHOIO MOBEICHUS JIJIsl CAMOT0 TpaXKaaHuHa, 001a/1at0IIero
J1eecriocoOOHOCThIO, U BMECTE C TEM 3TOMY IIpaBy COOTBETCTBYET 00s13aHHOCTh BCEX
OKPYXKAIOLUX IPakJIaHUHA JIUI] HE JI0MYyCKaTh €ro HapyIIeHUN.

O conepkaHuM J1€€COCOOHOCTU TpaxaaH (MX CIOCOOHOCTSX, MpaBax H

065133HHOCT$IX) HAIIMCaHO BBINIC, HO MOJXHO TaAKXXC YKa3aTb Ha BO3MOXHOCTb

I'paxxparckoe npaso. Tom I /Tlox pen. mokTopa ropuanyueckux Hayk, npodeccopa E.A.Cyxanosa. - M.: Boirepc
Kiysep, 2004. - C. 78.
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3alIUTHl JAHHOTO CYOBEKTUBHOTO MpaBa OT HapyuieHuil. [lopsmox u mpenens
IPUMEHEHUsI KOHKPETHOrO0 CHoco0a 3allUThl TI'PaXkJaHCKOIO IpaBa 3aBHUCIT OT
COJIEp KaHMs 3allMIAeMOro CyObEKTUBHOTO MpaBa M XapaKTepa €ro HapylICHHUS.
OTOoMY MpaBULy HE MPOTUBOPEUUT TO OOCTOSITEIBCTBO, UTO B IPAXKAAHCKOM IpaBe
HEpEeIKU Cilyyau, KOrjJa OJHOBPEMEHHO NPUMEHSIIOTCS HECKOJbKO Pa3Iu4HbIX
CIIOCOOOB 3allIMTHl TPAXKIAHCKUX TIpaB (BO3MEINICHHE YOBITKOB, B3BICKAHHE
HEYCTOMKHM, KOMIIEHCAllUsi MOpAJbHOIO Bpela U Jpyrue CcrnocoObl 3allUThl
IPaKIAaHCKHMX IpaB, yKasanHble B cT. 12 TK PD)®,

Takast BO3SMOXKHOCTb XapakTepHa AJisl JII0OOro CyObEKTHMBHOIO IpaBa U HE
MOKET WIUBUAYAIU3UPOBATH COAEPIKAHHUE JI€ECIIOCOOHOCTH KaK CyOBEKTUBHOTO
npaBa. Tak, Hampumep, paHee BEPXOBEHCTBO BCErjga IMPUHAIEKAIO
rOCyJapCTBEHHBIM HMHTEpecaM. B COBETCKOE€ BpeMsi OHU OTOXKIECTBIBUIUCH C
"0OIIECTBEHHBIMU", KOTOPBIM TpeOOBaIOCh MOJUYUHATH HHAMBUAYaJbHbIE U
KOJUIEKTUBHBIE JINYHBIE HHTEPECHI.

JleecriocoOHOCTh, KaK M MPaBOCIHOCOOHOCTb, HEJIb3sl paccMaTpUBaTh Kak
€CTECTBEHHOE CBOMCTBO YEJOBEKAa, OHU MPEAOCTaBIIEHbI IPAXKJaHAM 3aKOHOM U
ABJIFOTCS IOPUANYECKUMU KaTE€rOPUsSMH, B COOTBETCTBUU C KOTOPBIMH I'PAXKJIAHE,
XOTh U 00J1a/1at0T MOJHOM JeecioCOOHOCThIO, HO HE BCErJa UMEIOT BO3MOKHOCTH
B €€ peaJM3alMM B TOM Mepe, B KOTOPOM 3TO IpEAyCMaTpUBAETCS, T.€. MJIA
OCYILECTBICHUS] HEKOTOPHIX BHUJOB JAESITEIBHOCTH HEOOXOIUMBI U JpYyrHe He
Majo3HauuMble (GaKTOpbl (Hampumep, [UIsl 3aHATUS YACTHOM  OXpaHHOU
JESTENIbHOCThI0 HEOOXOAMMa COOTBETCTBYIOIIAs KBalu(UKALUig — 3HAHUE
HOpPMAaTUBHOM 0a3bl, peryIUpyoIel JaHHYIO AESITEIbHOCTh, YMEHNE O0pallleHus C
OpY>KHEM H CIIELICPECTBAMH, a TAKKE COCTOSIHUE 3/I0POBbS U JIp.).

Conepxkanue JeeciocOOHOCTH TpaKJaH TECHO CBSI3aHO C COJAEPKAaHUEM HX
npasocriocodHoctu. Ecnu comeprkaHne mpaBOCIOCOOHOCTH COCTABIISIFOT IpaBa U
00SI3aHHOCTHU, KOTOpbIE (PU3UUECKOE JHUIO0 MOXKET HMETh, TO COJIEpKAHUE
J1eecrniocOOHOCTH XapaKTepU3yeTCsl CHOCOOHOCTBIO JIMIIA 3TU MIpaBa U 00S3aHHOCTH

npuoOpeTaTb M OCYHIECTBISATh COOCTBEHHBIMU JEHUCTBUSAMH. [l03TOMY MOXKHO

¥ I'paxpanckoe npaso. Tom I /Tlox pex. mokTopa ropugudeckux Hayk, npodeccopa E.A.Cyxanosa. - M.: Bonrepc
Kiysep, 2004. - C. 78.
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CeNaTh BBIBOJ, YTO JEECIOCOOHOCTH ATO MPEAOCTaBlieHHAs (U3UIECKOMY JIHILY
3aKOHOM BO3MOKHOCTh peallu3allid CBOEH NPaBOCIOCOOHOCTH COOCTBEHHBIMU
JICUCTBUSIMH.

Cormacio m. 1 cr. 22 TK P® HukTO HE MOXET OBITh OTpaHUYEH B
JIeeCIIOCOOHOCTH MHAYe, KaK B CIIy4asx M B MOPSJKE, YCTAHOBJICHHBIX 3aKOHOM.
[Ipumepom Moxer cayxute Hopma cr. 30 I'K P®, npemycmarpuBaromas
OTpaHUYECHHE JIEECTIOCOOHOCTU TPaKIaH, 3JI0YNOTPEOSIOMMUX CIUPTHBIMU

HaIllMTKaMH WUJIW HAPKOTHUYCCKUMU BCIUICCTBAMMU.

3.2 Bujabl rpaxxaaHCKOM 1eeClIOCOOHOCTH

st Toro yToObl MpUOOpETaTh MpaBa U OCYIIECTBIATh UX COOCTBEHHBIMU
JEUCTBUSIMU, TPUHUMATh Ha Ce0S M HCHOJHATH OOSI3aHHOCTH, HAJ0 Pa3yMHO
paccyxaaTb, NOHUMATh CMBICII HOPM IIpaBa, CO3HABaTh MOCIEICTBUS CBOUX
JIEUCTBUM, UMETh KU3HECHHBIN OMBIT. DTH KA4YE€CTBA CYIIECTBEHHO PAa3JIMYAOTCS B
3aBUCHUMOCTH OT BO3pacTa IpaxKJaH, UX MCUXUYECKOTrO 3J0POBbSI.

[To muenuto JluxaueBa I'.[l., meecrocoOHOCTh TpeIoaraeT COBEPIICHUE
CO3HATEJIbHBIX BOJIEBBIX JEHCTBUI, MOATOMY 3aKOHOJIATENb YUUTHIBAET COCTOSIHUE
BO3pacTa, 37I0POBbS U HEKOTOPHIE APYTHEe OOCTOSTENbCTBA, B KOTOPOM HaXOMSTCS
CO3HaHME M BOJA TIpaxaaHuHa. llo 3TOM mnpUYMHE HEKOTOpbIE KaTeropuu
bu3ndeckux JUIl  00JMAmaloT  Pa3TUYHOM  JIeeCIOCOOHOCThIO, W JaHHBIC
OrpaHMYEHHs OCYILECTBIAKOTCS Ha OCHOBE 3aKOHA MJIM CyIe0HOrO peleHus .

3aKOH  pa3inyaeT  HECKOJIbKO  Pa3HOBUIHOCTEH  J1€eCOCOOHOCTH
(ITpunoxenue b):

1) nmonHas 1eecrnocoOHOCTh;

2) 9acTUYHasl JIECIOCOOHOCTD;

3) orpaHu4eHHas J1€€CIIOCOOHOCTb.

[TonHast 1eecnocoOHOCTh - CIIOCOOHOCTh TpaXkJaHWHA CBOUMU JIEUCTBUSIMU

HpI/IO6peTaTB N OCYHICCTBJIATH JTI00bIE AOITYCKACMbIC 3aKOHOM MMYIICCTBCHHLIC U

3 JTnxaues I'.J]. I'paxnanckoe nmpaso. O6mias yacts: Kype nexumii. - M.: - 3A0 I0ctummudopm, 2005. - C. 93.
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JUYHBIE HEUMYIIECTBEHHBIE MpaBa, NMPUHUMATh HAa CEOS W HCIOIHATH JIOOBIE
00s3aHHOCTH, T.€. pEATM30BaATh MPUHAJICKAILYID €My IPABOCIOCOOHOCTh B
MOJTHOM O0BEME.

Takas neecrmocoOHOCTh BO3HHMKAET B TOJHOM OOBEME C HACTYIUICHHUEM
COBEPIIIEHHOJIETHS, T.€. 10 JOCTKeHuH 18-metHero Bo3pacTta (1.1 ct. 21 'K PO).
3aKOH 3HAET CIEAYIONIUE U3BITUS U3 YKA3aHHOTO MTpaBUIa:

Bo-niepBbIX, 5M110, BCTYNHBIIEE B TOPSAJIKE HCKIIOYEHHS B Opak [0
JocTuxeHus 18 ner, mpuodpeTaeT AeecrnocoOOHOCTh B MOJHOM 00BEME CO BpEMEHHU
BcTyIuieHus B Opak (1. 2 ct. 21 'K P®). Ota Hopma HampaBiieHa Ha obecrieueHne
paBHONPABUS CYNPYTOB U COACHCTBYET OXpaHe POJAUTEIBCKUX MPaB U APYTHUX MpaB
JUI, BCTyMAaWOIMX B Opak A0 goctuxeHus 18 ner. B ciyuae pactopkenus: Opaka
MEXIYy CYNpyramH, €Ciu OJuH (Wid 00a) BCTYNUIU B Opak 10 JOCTHKECHHS
COBEPIIICHHOJIETHS, MTOJTHAs J1€ECIIOCOOHOCTh 3a HUMHU coxpaHnsieTcsi. Ho eciu Opak
MpU3HAH HEJEHCTBUTENBHBIM, TO BOMPOC O COXPAHEHHH MOJHOW J1€eCOCOOHOCTH
pemmaetcs cyqoMm (a63. 3 m. 2 cT. 21 'K P®D).

Bo-BTOpBIX, HECOBEPIIEHHONETHUM, JOCTUTIHNH 16 ser, cornacHo ct. 27 'K
P® moxer ObITh OOBSBICH MOJHOCTHIO JIEECIOCOOHBIM, €CIHM OH pabdoTaeT IIo
TPYJIOBOMY JOTOBOPY, B TOM YHUCJE MO KOHTPAKTYy, UJIU C COIJIACHUSI POJUTENEH,
YCBIHOBUTENEH WM  TONEYUTENCH  3aHUMACTCS  NPEAIPUHUMATEIIbCKOU
JESATEILHOCTHIO U 3aPETUCTPUPOBAH B KAYECTBE MpEANpUHUMATENS (4TO Tpedyer
ct.23 'K POD).

OO0bsBICHUE HECOBEPIIIEHHOJIETHETO MTOJTHOCTBIO JI€eCTIOCOOHBIM,
UMEHYETCS] IMaHCUTIaIue.

OMaHCUManusl  SIBJASETCS  HOBBIM ~ OCHOBAaHHUEM  JUIsli  MpPU3HAHUS
HECOBEPIIICHHOJIETHETO, JOCTHUTIIEro 16 JeT, MOJMHOCThIO JeecrnocoOHBIM. Jlis
ATOr0 HEOOXOAMMO, YTOOBI HECOBEPIICHHOJIETHUI UMEJl CaMOCTOSATEIbHBIN JOXO0
Ha OCHOBE IIOCTOSHHOW pPaOOThl MO TPYAOBOMY JOTrOBOpY (KOHTPakTy) WU
MpEeANPUHUMATEIICKON JIesITeIbHOCTH. HeobxoaumMo coriacue poauTeNed WiIu
WHBIX 3aKOHHBIX MPEJCTABUTENICH Ha AMaHCHUMAIMIO U PEIICHUE OpraHa OINEKU U

MIOIEYNTENBCTBA, & €CIIU COTJIACUS POJUTENIEN HET, TO peuieHue cyaa. B craree 27
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I'K PO He ckazaHO O Xe€JaHMM CaMOro HecoBepileHHoseTHero. OjHako HET
COMHEHHH, YTO SMaHCHUMAIUsi MOXXET ObITh OOBSBIEHA TOJIBKO HA OCHOBE €ro
3asIBJICHUS.

[lenpro sMaHCHMIAIMKM SIBISAETCS OCBOOOXK/IEHHE HECOBEPIICHHOJIETHETO OT
HEOOXOJMMOCTH KaXK/IbId pa3 MoJdydaTh OT 3aKOHHBIX IMPEJACTABUTENICH coryiacue
Ha 3akmrodyeHue caenok. CormacHo 1. 16 Iloctanosnenus Ilnenymor BC PD u
BAC P® N 6/8 "npu paccMOTpeHHH Tpa)KJaHCKOTO JieJia, OJHOM M3 CTOPOH B
KOTOPOM SIBJISIETCSI HECOBEPIICHHOJICTHUHM, OOBSBICHHBIM B COOTBETCTBUU CO
cratbeii 27 I['K sMaHcHUIMpOBaHHBIM, HEOOXOIMMO YYHUTHIBATH, YTO TaKOU
HECOBEPILICHHOJETHUI 00J1alaeT B TOJHOM O0BbEME TpakJIaHCKUMHU MpaBaMu U
HeceT 00A3aHHOCTH (B TOM YHCIIE CAMOCTOSTENIbHO OTBEYAET MO 00sA3aTeNIbCTBaM,
BO3ZHMKIIIMM BCJIEJACTBHE NMPUUYMHEHUM UM BpENa), 3a MCKIIOYCHUEM TeX IMpaB H
00sI3aHHOCTEH, JJIs1 IPUOOPETEHUST KOTOPHIX (PeaepaibHbIM 3aKOHOM YCTaHOBJICH
BO3pacTHOU 1eH3 (Hampumep, ctaths 13 3akona Poccuiickoni @enepammu "OO6
opyxun", ctathsi 19 3akona Poccuiickoit ®enepanuu "O BOMHCKON 00sS3aHHOCTH
U BOeHHOM ciyx0Oe"). Mcxons W3 TONOKEHMM YacTu TpeThed cTaTtbu S5
Koncrutynmuu Poccuiickoit @enepaniui Takoe OTpaHWYEHHE TpaB M CBOOOJ
SABJIAETCS JTOMYCTUMBIM™',

B cnydae smMaHcumanuu HECOBEPIICHHOJETHUN MOMKET CaMOCTOSITEIBLHO
OCYIIECTBJISTh CBOM IpaBa W MCIHOJHATH OOS3aHHOCTH B HCIOJHUTEIHLHOM
npousBojactse (1. 1. ct. 30 'K PO).

Kak Bepno 3amerun O.H. CagukoB, 3akOH HE MpeaycMaTpuBaeT
BO3MO>KHOCTH MOCJIEYOIIETO OTrpaHUYECHUS JIeeCrioCOOHOCTH
SMaHCUIIMPOBAHHOIO JHIA’>. XOTs, BO3MOXHO, CIEI0BAJI0 Obl JOIOIHUTE CT. 27
'K P® nmynktom 3 cnemyromiero coaepxkanusi: «OrpaHnueHue J1eeCIoCOOHOCTH
AMAHCUIIMPOBAHHOIO JHIA JOMYCKAaeTCs M0 PEIICHUI0 CyJa Ha OCHOBaHUU

3asBJICHUSL POJUTEIICH, YCBIHOBUTENECH WM mnoneuutess». [Ipu Hammuum Takux

3 TMocranosnenue ITnenyma BepxosHoro Cyma P® u Ilnenyma Bricmero Ap6utpaxuaoro Cyaa P® ot 1 urons
1996 r. N 6/8 "O HEKOTOPBIX BOMpOCAX, CBA3aHHBIX C TPUMEHEHHEM YacTH IepBOH [ paxmaHCKOro Komekca
Poccuiickoit ®enepanuun"

Kommenrapuit x ['paxmanckomy komekcy P®, wactu Bropoi (moctareiusiit). Usa. 3-e, ucmp. u mom.

/OtBerctBennbIil peaakTop O.H.Canukos - M.: FOpuanueckas ¢upma Konrpakt; Uuadpa - M, 1998. — C. 799.
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OCHOBaHHUI CcyJ MMeNl Obl MPaBO OTPAHUYUTH JEECIOCOOHOCTb, €CIH MOAPOCTOK
37I0YNOTPEOISAET WK SIBHO HEPa3yMHO PACHOPSKAETCS CBOMM 3apa0OTKOM, Kak
aT0 mpexycmorpeHo 1. 4 cr. 26 'K P®. Benp 3ammura mpaB U HHTEPECOB
HECOBEPIIICHHOJIETHUX SBISIETCS OOS3aHHOCTHIO WX 3aKOHHBIX MpEJCTaBUTENEH,
OpraHoOB OIEKH U MOMEYUTENbCTBA U TOCY1apCTBA.

YacTtuyHas JeecrnocOOHOCTh HECOBEPIICHHOJETHUX. 3aKOHOJATEIbCTBO
OTIPEJICIIUIIO, YTO YaCTUYHOM JeeCOCOOHOCThIO HAJEJIeHbl HECOBEPIIEHHOIETHHE
B Bo3pacte oT 14 nmo 18 ner m Mmanonernue B Bo3pacTte oT 6 mo 14 ner.
XapakTepHbIM TPU3HAKOM YACTUYHOU JEECTIOCOOHOCTU SIBISETCS TO, 4YTO 3a
IpaXXJaHUHOM TPU3HAETCS TMpaBO MPUOOpPETaTb W OCYUIECTBISTH CBOUMHU
JNEUCTBUAMM HE JIOOBIE, a TOJBKO HEKOTOpbIE MpaBa U OOSI3aHHOCTH, MPSMO
IIPELYCMOTPEHHBIE 3aKOHOM.

YactuuHas J1€eClIOCOOHOCTh  HECOBEPILIEHHOJIETHUX  XapaKTepU3yeTcs
MHOT/a Kak '"orpanuueHHas", Ho, mno MHeHutro E.A. CyxaHoBa nmaHHOE
ornpejenieHre He 00beKTUBHO. [IpeacTaBisieTcsi, YTO OrpaHUYUTh MOXKHO TO, YTO
yKe wumeercs y cyObekra nmpaBa. Eciau ke 3akOH IpU3HaeT  3a
HECOBEPIICHHOJIETHUM JI€€CIIOCOOHOCTh HE B MOJHOM O0BEME, TO B 3TOM HEJb3s
YCMOTPETh OrpaHUYEHHUsI, 10O OH OOJNBIIUM 00BEMOM J1€eCIIOCOOHOCTH IO ATOTO
He oOnaman. He cnydaitHo 'K P® mnonsitueMm "orpaHuueHHas IeecrioCOOHOCTb
HECOBEPIICHHOIETHUX' HE TMOoJib3yeTcsa. B 3akoHe peub HIET O TOM, YTO
HECOBEPILEHHOJIETHUM  MPEAOCTaBIsAECTCA  Kakasg-TO  4YacTb  OT  IMOJHOM
neecriocooHoctH. IlpaBaa, 3Ta 9acTh MOXKET OBITH MPHU OMPEACIEHHBIX YCIOBUIX
orpanndyeHa. Ho B Takom ciyyae Oyner orpaHuueHo (yMEHBIIEHO) TO, YTO
HECOBEPIICHHOJETHUN YK€ UMEIL.

O0BeM (comepikaHHME) YACTHYHOM JEECIIOCOOHOCTH HECOBEPIICHHOICTHUX
3aBHUCHT OT UX BO3pAcTa’.

YacTuyHasi 1eecriocOOHOCTh HECOBEPIIIEHHOJIETHUX B Bo3pacTe oT 14 mo 18
net. OO6beM /1eecrnocOOHOCTH HECOBEPIICHHOJIETHUX B Bo3pacTe oT 14 mo 18 ner

A0CTAaTOYHO HIMPOK. Onn MOT'YT HpI/IO6p€TaTB rpaXaaHCKHC IIpaBa U CO31aBaTb

% I'pasxnanckoe mpaso. Tom I /TTox pes. JokTopa IopuaMueckux Hayk, npodeccopa E.A.Cyxanosa. - M.: Bontepc
Kiysep, 2004. - C. 86.
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JUIsi ce0si TpakIaHCKUE OO0S3aHHOCTU JIMOO CaMOCTOSITENIbHO (B yKa3aHHBIX
3aKOHOM ciydasx — 1m. 2 cr. 26 'K P®), nmubo c¢ cormacus poaurteneit
(YCBIHOBUTEIIEH, MTOMEUUTEIA).

C corjacus poauTeneu (YCBIHOBUTEIIEH, MOTICUUTETISN)
HECOBEPUICHHOJIETHUM B Bo3pacte oT 14 nmo 18 ner Moxer coBepiaTh
pazHooOpa3Hble cAeiKd (MTPOAaTh WIM KyNUTh UMYIIECTBO, IPUHATh WU CAENaTh
MO/IAPOK, 3aKIIOYUTH JOTOBOP 3aiiMa M T.N.) U COBEPIIATh MHBIE HOPUIAMYECKHUE
JIENCTBUA, B YACTHOCTU 3aHUMAThCS MPEANPUHUMATENBCKON NeATeNbHOCThIO (1. 1
ct. 27 'K P®). Bosto B Takoro poja CAeiKax U UHBIX JIEUCTBUAX BBIPAXKAET caM
HecoBeplIeHHOoNeTHU. Coriiacue poaUTeNIed, YCBIHOBUTENIEH WM IMONEYUTENS,
Kak npeaycMoTpero 1. 1 ct. 26 'K PD, nomkHO ObITh BBIpaXXEHO B MUCbMEHHOM
dbopme. Hecobmrogenne 3Toro TpeOOBaHUs SBISIETCS OCHOBAHHMEM JIUIS NPU3HAHUS
CICJIKW, COBEPIIEHHONW HECOBEPIICHHOJETHUM, HeaeicTBurenbHo (cr. 175 TK
P®). Opnako pgomyckaercss NOCIEAYIOIIEe MNUCbMEHHOE OJ00pEHUE CHENIKU
yKa3aHHBIMH BBIIIE JIUIIAMH (POJIUTEIISIMHU, YCHIHOBUTEIISIMU, TIOTIEUNUTEIIEM).

VYcraHaBiauBasi, YTO HECOBEPIICHHOJETHHE MOTYT COBEpIIATh CHCIKUA C
corjacusi poJuTeNeil, 3aKOH HE MMEET B BHJY HEMPEMEHHOE corjacue 000mX
POAMTENEHN: JTOCTATOYHO COIJIACHS OJHOTO M3 HHX, MOCKOJIBKY POCCHICKOE
CEMEMHOE 3aKOHOJIaTEeNIbCTBO MCXOJUT W3 MPUHIMIA IOJHOTO PAaBEHCTBA IpaB
ponuTeNeil MO OTHOIIEHUIO K JeTAM. 1o K€ HaJo cKa3aTh 00 yCBIHOBUTEISX:
TpeOyeTcs coryiacue He 000UX YCHIHOBUTEJIEH (€ClIU UX JBOE), @ OJTHOTO U3 HUX.

HecosepiiennonetHuii B Bo3pacte oT 14 10 18 j1et BmpaBe caMOCTOSATENBHO,
T.e. HE3aBUCUMO OT coIJlacus poauTeneid (yChIHOBUTENEH, MOIEUUTEs),
pacropsikaTbCsl CBOMM 3apa0OTKOM, CTUIEHJIWEW WM UHBIMU JOXOJaMHU.
VYkazanHoe MpaBo - HanOoJIee CYIIECTBEHHOE M3 BXOJANIUX B O0BEM YaCTUYHOU
JeecrnocooHocTd  Jmi, B Bo3pacte oT 14 nmo 18 jer. Ilockonbky
HECOBEPIICHHOJETHHUE COTJIACHO TPYJOBOMY 3aKOHOJATEILCTBY BIIPABE BCTYMAaTh
IIPU OIPEJEIEHHBIX YCIOBUSAX B TPYIOBbIE TPABOOTHOILICHUS, OHU JOJKHbBI UMETh
BO3MOXXHOCTh PacHopsibKaThCs BO3HArpaXkJACHUEM, MOJYyYEHHBIM 3a Tpyd. To xe

KacacTcCia CTHUIICHIHUN u HHbIX J0XO0J0B (HaHpI/IMep, JOXO0J0B oT
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NpEANPUHUMATEIIBCKON  JIESITENbHOCTH,  T[OHOPApOB  3a  HUCIIOJIb30BaHUE
npousBeneHud u T.1.). [lo cMmbicny 3akOoHa HECOBEpIICHHOJETHUN BIpaBe
pacnopsAIuTbCd W HAKOIUIEHHBIM UM 3apaO0TKOM (HE3aBUCHUMO OT CyMMBbI), a
TaK)Ke BelllaMU, TPUOOPETEHHBIMU Ha 3apabOTOK.

HecoBepiienHosieTHue B Bo3pacte oT 14 10 18 neT BrmpaBe caMmOCTOSATEIBHO
OCYIIECTBJISATh aBTOPCKHE M HW300peTaTeNbCKUE IpaBa: 3aKIi0YaTh aBTOPCKHE
JIOTOBOPBI C IIEJIbI0 MCIIOJIb30BAaHUS CO3/IaHHBIX MMHU TMPOU3BENCHUM, TpeOOBaTh
BbIJJaYM TIATEHTa Ha M300peTeHue U T.1. [lodydyeHHBIM TOHOPAPOM WM HHBIM
BO3HArpaKJICHHEM HECOBEPUICHHOJIETHUN PaCOpPsKAETCS CaMOCTOSATEIBHO.

YacTtruHas J1eecriocoOHOCTh HECOBEPIIEHHOJIETHUX B Bo3pacte oT 14 o 18
JIET BBIPAXKAETCS TAKXKE B UX MPABE CAMOCTOATENILHO COBEPIIATh MEJIKUE OBITOBBIE
cnenku. N3 tonkoBanus cT. 26 'K PO E.A.CyxaHOBBIM ClIeAy€T, YTO B JAHHOM
cllyyae MMEIOTCS B BHJY CJHIEJIKH, COBEpIIaeMble HECOBEPIICHHOJIETHUMH 3a CUET
CpeACTB poauTeseil (yChIHOBUTENEH, MONEUUTENST WA APYTUX JIUI]), HO HE 32 CUET
CBOETO 3apa00TKa, CTUIICHIUHU, UHBIX J10X0JI0B, N0O 3apab0TOK, CTUIICHINIO, NHBIE
JI0OXO/bl OH MOKET PACX0J0BATh CAMOCTOSITENILHO, COBEpIIas Jt0ObIe, a HE TOJIBKO
"menkue ObiToBble" caenku’’. Ilog  OBITOBBIMH — TNOHHMMAIOTCS  CIEJKH,
HaIpaBJeHHbIC Ha yAOBJIETBOPEHHE OOBIYHBIX norpedHoCTeH
HECOBEPILICHHOJETHET0:  NPUOOpPETEeHUE MPOAYKTOB MHUTAHMS, YUYEOHHKOB,
TeTpajei, KaHIEIIPCKUX MNPUHAJISKHOCTEH, map(roMepHBIX TOBAPOB, PEMOHT
OJIeK]IbI Ui 00yBHU U T.1. [lo XapakTepy OHU JTOJKHBI COOTBETCTBOBATH BO3PACTY
HECOBEPIIICHHOJICTHETO. Y CTaHABIMBAS, YTO IMOJOOHBIE CIETKHU JOJIKHBI OBITH
"MeJaKuMH'", 3aKOH HMEeT B BHJy OTHOCUTEJIBHO HEOOJBIIYI0 CTOUMOCTH
MpUOOpPETaeMbIX HECOBEPIIEHHOJIETHUM Bellled W HMHBIX 3arpar. Kpome TOro
HECOBEPIIECHHOJETHHE B Bo3pacte OoT 14 no 18 ;mer mMoryT coBepuiath CIENKH,
HampaBJeHHble Ha 0€3BO3ME3JIHOE TIOJyYEHHME BBIFOJBI, HE Tpedyromue
HOTapUAJIBHOTO YAOCTOBEPEHUSI JMOO TOCY/IapCTBEHHON pPETUCTpallMM, a TaKKe
CHCJKA IO PACHOPsDKEHUIO CPEICTBAMHU, MPEJOCTABICHHBIMH  3aKOHHBIM

MNpeACTAaBUTCIIEM WJIM C COTJIACHUs IMOCICAHETO TPECThbHUM JIMLIOM JJISA OHpGI[GJ'ICHHOfI

¥ I'paxpanckoe npaso. Tom I /Tlox pex. mokTopa ropugudeckux Hayk, npodeccopa E.A.Cyxanosa. - M.: Bonrepc
Kiysep, 2004. - C. 86.
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e Win Juisi cBoOoaHOro pacnopspkenus (1. 1 cr. 28 'K PO).

HecoBepuiennonetnue B Bo3pacte oT 14 1o 18 et MoryT caMocTOSITEIbHO
BHOCHUTh BKJIQJIbl B KPEAUTHBIE YUPEKIACHUS U PACIOPSIKATHCS UMHU. Y Ka3aHHOE
MIPaBO HECOBEPUIEHHOJETHUX, KaK cKa3aHo B 1. 2 cT. 26 'K P®, ocymecTBisercs
"B cooTBeTcTBMM C 3akoHOM". UTo kacaercs opranuzanuii COeperaTeibHOTO
0aHKa, TO B HUX HECOBEPIIECHHOJIETHUI BIIPABE CAMOCTOSATENBHO ClIENaTh BKJIA U
B IIOJIHOM MEpe pacropsiKaTbCs BKIJIAJIOM, €CIU JUYHO BHEC €ro Ha cBoe nMs. Eciu
K€ BKJIJ] BHECEH JPYTUM JIMIOM HAa UMsI HECOBEPIIEHHOJETHEr 0, AOCTUrIIero 14
JeT, WIK Mepellesl K HEMY MO HACIENICTBY, TO OH BIPaBE PacCHOPSKATbCSI UM
TOJIBKO C MUCbMEHHOTO coryiacusi poauTenei (YCbIHOBUTENEH, MONECUUTENs).

Kpome Toro, HecoBepuieHHOJIETHHE B Bo3pacte oT 14 nmo 18 mer umeror
npaBo ¢ 16 jeT ObITh YJ€HAMU KOOMEPATHBOB B COOTBETCTBUU C 3aKOHAMHU O
KooneparuBax. BcTynuB B KoomnepaTuB, HECOBEPILICHHONIETHUI MPUOOPETAET BCE,
B TOM 4YMCJIE MUMYLIECTBEHHBIE, MpaBa M OOA3aHHOCTH B 3TOM OpPraHU3ALMH H
MOXET CAMOCTOSITENILHO UX OCYILECTBIISTh.

HecoBepuiennonietHue B Bo3pacte oT 14 nmo 18 m;er cuumrarorcs
JEIMKTOCIIOCOOHBIMHU, T.€. CaMH OTBEYAIOT 3a HMYIIECTBEHHBI BpeL,
NPUYMHEHHBIA WX JAecTBUsMU. HacTymiieHue cyOcuaMapHON OTBETCTBEHHOCTH
JUIsi  poauTenel, ycblHOBHUTeneW, mnomeuutenedt (ct. 1074 T'K PD)
IIPENYCMaTpPUBAETCI TOJBKO B CIydae OTCYTCTBUS Yy HECOBEPIICHHOJIETHETO
JI0OXOZI0OB U MHOTO HMMYIIECTBA, IOCTATOYHBIX IJIsi BO3MelleHHus Bpena. OaHako,
pemenreM Bomxkckoro ropoxackoro cyaa ot 28. 10. 99 r. mo neny mo HCKy
TrottonoBa B. B. x Mwutuny A. B. 0 KoMIIeHCauu MOpPaJIBHOIO BpEAa,
MPUYUHEHHOTO XYJIUTAHCKUMU JEUCTBUSMHM OTBETYMKA M JPYTUX JIHI, UCKOBBIC
TpeOOBaHMSI YACTUYHO YJIOBJICTBOPEHBI 3a CUYET 3aKOHHOTO MPEICTaBUTENS
(matepu) B paszmepe 100 000 (HeaeHOMUHHUPOBAHHBIX) pyOsieil. Buna orBeTunka
MOATBEPKIAEHA BCTYNHUBUIMM B 3aKOHHYIO CHIIy IPUroBOpoM cyzaa. B cynebHoM
3acelaHnyd ObUIO YCTAHOBIIEHO, YTO OTBETYMK oOywaeTcs B [IY-62 u umeer
CTUNEHAMNIO, MaTh BOCHHUTBIBAET €ro OAHa, paboTaeT B JETCKOM Caay, MOJydaeT

HEOOJNBIIYIO 3apa0OTHYIO IUIaTy, OTEI[ MPOXKHUBAET OTAECIbHO, MaTepUATbHOMN
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MIOMOIIIM HE OKa3biBaeT. Bmecte ¢ TeM, Cyl HE MPUBIEK K YYACTHUIO B CyJA€OHOM
3acellaHry OTIa B KauecTBE COOTBEeTUMKA. M3 (haKTOB yCTaHOBIEHHBIX B CYJ1I€OHOM
3acelaHUuM BHUJIHO, YTO Y CAMOT0 NMPUYUHUTENS Bpella €CTh ONPEeNeAEHHbBIN TOXOT
(cTumenausi), OJHAKO CYJl HEMPABOMEPHO BO3JIOKHII TTOJHOCTHIO OTBETCTBEHHOCTh
Ha MaTh, MPUYEM HE TOJBKO MO KOMIICHCAIIMU MOPAJILHOIO Bpea, HO U MO yIuiaTe
rocyJ1lapcTBeHHOM mouuinHbl. Kak Ham mpejcTaBisercs, B JaHHOM clly4yae, Korja
pa3Mep KOMIIEHCAIIMM MOPAJIbHOTO BpeAa COCTABWI HEOOJBIIYI0 CyMMY, KOTOpas
B3bICKaHA COTJIACHO PEIICHUIO, CyJ MOI Obl BOOOIE OCBOOOIUTH POAUTEIEH OT
cyOcuauapHOi OTBETCTBEHHOCTH, W 00s3aTh KOMIICHCHUPOBATH NPUYUHEHHBIN
MOPAJIbHBIN Bpe/l CaMOIr0 HECOBEPILIEHHOIETHETO.

YacTuyHasi 1eecriocOOHOCTh HECOBEPUIEHHOJIETHUX B Bo3pacTe oT 6 no 14
net (manoneTHux). B nuTeparype BhICKa3bIBAIOCh MHEHHE, UYTO JETH B BO3pacTe
10 14 7eT MmomMHOCTBIO HemeecrmocoOHB. Takol BBIBOA MBITAINCH OOOCHOBATH
TE€M, YTO 3aKOH MPHU3HAET 3a JIETbMU B Bo3pacte 110 14 71eT BecbMa Y3KYyIO
CIEIIKOCIIOCOOHOCTh U BOBCE HE MPU3HAET JCIUKTOCIIOCOOHOCTH.

B Hactrosimee Bpems cornacHo cr. 28 'K P® 3a HECOBEpIIEHHONETHUX, HE
gocturmux 14 ner (ManoneTHUX), CHENKH, 3a NPEAYCMOTPEHHBIMH 3aKOHOM
UCKIIIOYEHUSIMH, MOTYT COBEpUIaTh OT HMX HWMEHHU TOJBKO UX PpOJAMUTENH,
YCBIHOBUTENHU WIM ONEKYHbl. B cilyyae mpuuvHEHUs BpeJa MajOJE€THUM 3a 3TOT
BpEJl OTBEYAIOT €r0 pOAUTENN (YCHIHOBUTENIN) WM ONEKYHBI, €CIIH HE JOKaXYyT,
YTO BpEJd BO3HUK He 1o ux BuHEe. Ha mepssiii B3rsag, cr. 1073 I'K PO o nonHoun
OTBETCTBEHHOCTH pojuTeneid  (yChIHOBUTENEH) WM ONEKyHa 3a Bpel,
MPUYUHEHHBIA HECOBEPIIEHHOJIETHUM, HE JAOCTUTIIMM 14 neT (MajojieTHUM), HeE
BBI3BIBAET HUKAKUX BOMPOCOB. OJHAKO dYallle BCEro TaKOW Bped MPUUUHSAETCS
OJIHAM MAJIOJIETHUM JIpyrOMy MalloJieTHEMy. B Takux cmopax B cyaeOHOM
3acellaHii y4YacTBYIOT KaK CO CTOPOHBI HMCTIAa, TaK MU CO CTOPOHBI OTBETUYMKA,
poautenu (YCHIHOBUTENH, OMEKyHbI). Kaxnblii U3 poauTeneil Bceraa 3auiyiiaet

"cBO€ yazo", MOATOMYy CyAy ObIBaeT TPYAHO OIPEACIUTh, KTO KOMY MPUYHHHII

3 Cogetckoe rpaxmanckoe mpaBo. CyobekTsl rpakaanckoro mpasa /Ilox pea. C.H. Bparycs. - M.: FOpuandeckas
nuteparypa, 1984. - C. 183.
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MOpalbHbIN Bpea. Eciau Bonmpoc 0 KoMIeHcauu MOpabHOTO Bpe/ia BCTAET BMECTE
C BOIPOCOM O BO3MEIICHUM Bpela 3J0pOBbIO, TO MpOOJIEeMa PElIaeTcs B MOJb3Y
TOT0, KOMYy TPUYUHEH BpPEI 30POBBIO (HAmpuUMep, I€TH UTpald BO ABope, Oe3
MPUCMOTPA POJUTENEH, OJIUH CTOJKHYJ JAPYTOro C TOPKH, TOT YMajl U BBIBUXHYI
pPYKY). B ocTanpHBIX ciydasx BOMPOC O MOJOKUTEIHHOM PEIICHUH CyJa B TOJB3Y
UCTIa SBISETCS MpeaMeToM AokasbpiBaHus. Tak, pemenuem KpacHoapmeiickoro
pationHoro cyna ot 08. 04. 98 r. no geny no ucky Crprokosoii H. . B uaTepecax
HecoBepuieHHoNeTHeN nouepu CtprokoBor Onbru k [Tonosoit O. A. u Ilonoy A.
H. o kxoMmeHcanmu MOpaabHOTO Bpeaa, MPUUYUHEHHOTO B PE3yibTaTe KOH(MIUKTA
MEXAYy UX JeTbMU M TOCIEIYIOUIEro HW30UEHUsl, HCKOBbIE TpeOOBaHUS
YAOBJIETBOPEHBI COMUAAPHO ¢ 0OOOMX OTBETUYMKOB. B cyneOHOM 3acenanuu ObLIO
YCTaHOBJICHO, YTO ChIH OTBETYHKOB, SIBJISSICH (PU3MUYECKH CUJIBHBIM U BBICOKHM
MaJbYMKOM M30MJI 109 UCTHIIBI HA TTOYBE JIMYHBIX HEMPHUA3HCHHBIX OTHOIICHHH, B
pe3ynbTaTe 4Yero JeBOYKAa Haxoawiach B OonbHUIE | HEmen0 W B TEUCHHUE
JUIMTEIbHOTO BPEMEHHM HCIBITHIBAET YYBCTBO CTpaxa U 0Oosi3HU. [{oBOmbI
OTBETYMKOB O TOM, YTO JIpaKka Obljia 000IOAHON HE HAIILUIA CBOETO MOATBEPKIACHUS
u He Obutm TpuHATHI cyaoM. K ToMy xe B cyae ObUIO yCTaHOBJICHO, YTO
MOCTaHOBJIEHHE 00 OTKa3ze B BO30YXKJIEHUU YTOJOBHOIO Jiefla HaIpaBisuioCh B
KOMHUCCHIO IO  JeJaM  HECOBEPIICHHOJNETHUX I TNPUHATHS  MeEp
aJIMUHUCTPATUBHOTO BO3JICHCTBHUSA K MOJIPOCTKY M €r0 POIUTENSAM. DTOT JOKYMEHT
OTBETYMKAMHU HE 00XKAJIOBAJICs, a 3HAYUT MUMEET IOPUANYECKYIO CHUIY OJIHOTO U3
JI0Ka3aTeNIbCTB.

Bpen, npuunHeHHbIN MalOJIETHUM, HYKIAIOUTUMCS B ONIEKE U HAXOISALIUMCS
B COOTBETCTBYIOIIEM BOCHHUTATEIHHOM, JIEYEOHOM WJIM HWHOM aHAJIOTHYHOM
YUPEXKJIEHUH, 00513aHO BO3MECTUTh ITO YUPEKIEHHUE, €CIH HE JOKAXKET, UTO BpPE]
BO3HMK HE M0 €ro BUHE. B ciydasx, npeaycMOTpPEeHHBIX 3aKOHOM, MPUYMHEHHBIH
MaJIOJIETHUM BpeJ 00s3aHBl BO3MECTUTH Y4EOHBIE 3aBEJCHHS, BOCIHUTATENIbHEIC,
JedyeOHbIE WM UWHBIE YYPEXKICHUS, TMOJ HAA30pOM KOTOPBIX HAXOJUJICS
majonetHui (ct. 1073 I'K P®). Takum 00pa3oM, U Mo AECUCTBYIOIIEMY 3aKOHY

MaJIOJICTHUC HC IIPU3HAIOTCA I[GJ'II/IKTOCHOCO6HBIMI/I. Yrto kacaercs CIOCOOHOCTH
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COBEpIIaTh CHACIKH, TO OHAa TMPU3HAECTCS 3a HUMH JIMIIb B  OPSIMO
MIPEAYCMOTPEHHBIX, UCKITFOYUTEIBHBIX CITydasX.

Hecmotpst Ha yka3aHHble OOCTOSITEIBCTBA, CIIEIyeT CUYUTaTh, YTO
MaJloJIeTHUE HaJICJICHBI ONpEeIEICHHOM, XOTS | HE3HAYUTEIHLHOU
JIeeCIocoOHOCThI0. JTa ujes Obuta oT4eTIMBO BhipaxeHa B 'K PCOCP 1964 r., B
KOTOpPOM cT. 14 nmMmena HamMeHoBaHKE "JleecrrocoOHOCTh HECOBEPIIICHHOICTHUX B
Bo3pacte 10 15 netr". HelcrByromuii 'K P® ycranaBimBaer, 4To ONpeeIICHHBIE
CACJIKA MaJIOJIETHUE MOTYT CaMOCTOSITEJIbHO COBEpIIaTh HE C MOMEHTA POXKICHUS
(Takoit BbIBOJ BbITeKad U3 cT. 14 'K PCOCP 1964r. — "HecoBepilieHHOJIETHHE B
BO3pacTe€ JI0 TATHAALATH JIET BIpaBe CaMOCTOSATENIbHO COBEpIIATh MEJKHUE
ObITOBBIE clenKu'"), a mo gocTkeHuu 6 et (1. 2 c1. 28 'K PD). CinegoBarensHo,
JI0 IOCTHKEHUS 6 JIET JETH He MOTYT COBEpIIaTh HUKAKUX IOPUINYECKH 3HAYMMBIX
JIEWCTBUH, T.€. MPU3HAIOTCS TMOJTHOCTBIO HeaeecrnocoOHbIMU. [IpsiMoro ykaszaHus
Ha 3TO B 3aKOHE HE COJIEPIKUTCS, HO TAKOM BBIBOJ BbITeKaeT U3 II. 2 cT. 28 'K POD.

JleecriocoOHOCTH feTelt B Bo3pacte oT 6 110 14 jieT BhIpakaeTcs, BO-TIEPBHIX,
B TOM, YTO OHM BIIPABE€ CaMOCTOSITEJILHO COBEpIIATh MEIKHUE OBITOBBIC CHEIIKH.
[Ipn ompeneneHWM NPUHAICKHOCTH CIETKU K MEJKUM OBITOBBIM CJIEIYET
VYUTHIBATh COOTBETCTBHE TOTPEOUTEIILCKOIO Ha3HAYEHUs CJHEJIKH BO3PaCTy
HECOBEPIICHHOJETHET0 M CyMMy chenku. [lomumo 3Toro ciemyer, BEpOSITHO,
NpUHUMATh BO BHUMAaHUWE YPOBEHb KU3HU CEMbU HECOBEPIICHHOJETHETO,
IIOCKOJILKY MEJIKUE OBITOBBIE CIENIKU CTAHOBATCS 0OJIee JOPOTUMu>’.

Bo-BTOpHIX, cornacuo . 2 1. 2 ct. 28 'K P® netu B Bo3pacte ot 6 o 14
JEeT BIpPaBe CaMOCTOSTEIBHO  COBEpPINATh  CHAEJIKH, HalpaBJIeHHbIE Ha
0€3BO3ME3HOE  TOJIyYEeHHE  BBITOJbI, HE  Tpelylolue  HOTApUAIBLHOTO
YAOCTOBEPEHUS JTUO0 rOCYJapCTBEHHOM perucTpaii. B 1aHHOM ciiydae UMErOTCs
B BUJy B IEPBYIO O4YEpeIb CICIKU JapeHHUs, B COOTBETCTBHU C KOTOPBIMHU
MaJIOJICTHUH MOJIy4YaeT KaKyr-TO IIEHHOCTh (BEIlb, AE€HbIU) B Jap, T.C. MOJIydaeT
"0e3B03Me3HYI0 BhITONy". B 3akoHe mpsiMO HE yKa3biBaeTCid Ha MPENETbHYIO

HCHHOCTL IMOoAapKa, 1nepeaaBacMoro MaJlojJ€THEMY, HO 11O CMBICITY 3daKOHA4 OHa HEC

% Kommenrapuii x I'paxnanckoMmy konekcy Poccuiickoit ®eneparuu, yactu nepsoii /Ilon pen. T.E. AGosoii u
A 1O. Kabankuna. - M.: IOpaiiT-U3aar, 2004. - C. 124.

42



JIOJDKHA TPEBbINIATh Pa3yMHYK0 CTOMMOCTb C Y4Y€TOM BO3pacTa OJapsieMoro.
[IpennonoKUTenbHO «pa3yMHass CTOMMOCTB» 3aBUCHT OT MaTepHaIbHOTO
MOJIOXKEHUSI KaK camMoro MaJloJIeTHEro, Tak u jaaputens. llpencraBnsercs, 4ro B
UHBIX CIy4yasX JapeHue MOXET ObITh COBEpIICHO C COIJIacus pPOAUTENEH,
YCBIHOBUTENEH, OTIEKYHA MAJIOJIETHETO.

be3Bo3Me3gHOEe mMOMydYeHHE MAaJOJETHUM "BBITOABI' BO3MOXKHO W TIpHU
MOJIYyYeHUM UM Kakou-mubo Bemm B O€3BO3ME3AHOE  IMOJIb30BAHUE.
[IpencraBisieTcsi, 4TO C Y4ETOM BO3pacTa peOEHKa Ha JaHHbIE OTHOIICHHS He
MOTYT  pacHpOCTPAaHATBCA BCE HOPMBI, peryiupymoomue 0e3Bo3Me3IHOe
MOJIb30BAHUE, HANPUMEP TpaBWJa O  BBIIOJHEHUM  CCYJONOIy4YaTeJIeM
KAaMMTAJIbHOIO PEMOHTA BEUIM, MEPEJaHHON eMy B 0€3BO3ME3JHOE MOJb30BAHHE
(ct. 695 'K POD).

B-Tperpux, MasioneTHue B Bo3pacTe oT 6 10 14 neT BopaBe caMOCTOATEIBHO
COBEpPIIATh CHEIKA [0 PACHOPSIKEHHUIO CPEICTBAMM, IPEIOCTaBICHHBIMH
3aKOHHBIM MPEJICTABUTENEM WJIM C COIVIACUSl MOCIEOHEr0 TPETbUM JIULOM IS
ONPEJENICHHOMN 1IeJIM WK 1711 CBOOOJHOIO pacnopsbkeHus. B 1aHHOM ciiydae peub
UAET O BEChbMa 3HAYUTEIILHOM pACIIMPEHUH JE€EeCIIOCOOHOCTH MAaJOJETHUX B
BO3pacte oT 6 10 14 net no cpaBHeHuto ¢ panee aeicteoBaBmnuM ['K PCOCP 1964
r. [To embicny nm. 3 n. 2 cr. 28 'K P® manonerHeMy MOTyT ObITh ITPEIOCTABIEHBI
HE TOJIBKO JUIsl OMpENEICHHOW Ienu, HO W Juist "CBOOOAHOTO pacmopsikeHus"
JIEHEKHbIE CPEICTBA WM MHOE MMYILIECTBO JIIOOON IEHHOCTH, IPUYEM 3aKOH HE
YKa3bIBAET, YTO CBOOOIHO PACIOPSKATHCS UMHU MAJIOJIETHUN MOXKET TOJIBKO MyTeM
COBEPILIEHUS METKUX OBITOBBIX cjenok. ClieoBaTeIbHO, 32 HUM MPU3HAHO MPaBO
pacnopsbKaTbCd MEpEeJaHHBIMH €My CpEJACTBAMU [0 CBOEMY YCMOTPEHHMIO,
"cBOOOAHO", ITyTEM COBEPIICHHUS JTFOOBIX CACIOK.

E.A. CyxaHoB B cBoeM y4eOHHUKE TMpENoJaraeT, 4YTO MPaKTUYECKOE
IIPUMEHEHUE PAacCMOTPEHHBIX mnojokeHud 'K P® mnokaxer, HaCKOJIbBKO OHH
nenecooopasnel. Bo BcskoM cnmydae, pa3yMHO TIpH3HATh, 4YTO '"CBOOOJHOE
pacnopsbkeHue" MaoJieTHEero OyJIeT, Kak MpaBUIIo, OCYIIECTBISATHCS C OA00pEHUs

pOIMTENEN, YCBIHOBUTENEH, OmMeKyHa. Ha 3TO KOCBEHHO YKa3bIBa€T M HOPMA,
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comepxkamascsi B m. 3 cr. 28 'K P®, cormacHo KOTOpOH HMYIIECTBEHHYIO
OTBETCTBEHHOCTh IO CJIeJIKaM MaJIOJIETHEr0, B TOM YHCIE IO CHAeJIKam,
COBEPILIEHHBIM MM CaMOCTOSTEIbHO, HECYT €ro pPOIUTENH, YCHIHOBUTEIU WIH
OIEKYHBI, €CJIM HE JIOKAXYT, YTO 0053aT€IbCTBO OBLJIO HAPYIIEHO HE MO WX BHUHE.
CnenoBaTelbHO, 3aKOHHBIE MPEJACTABUTEIM  MAJOJETHEr0  OCYIECTBISIOT
KOHTPOJIb 32 TEM, KaK HCIOJHSIOTCA NPUHATBIE UM Ha ceOsl 00s3aTenbcTBa, U
OTBEYAIOT TEpe]l KOHTPAreHTOM MAaJIOJIETHET0, €CIM JTOT KOHTPOJIb ObLI
HEJIOCTATOYHBIM, T.€. MPU HAJIMYMM UX BUHBL. TakuM o0Opa3oMm, TMOHATHE
"cBOOOAHOE paclopsuKeHHE MajoJeTHEro" He 03HAa4aeT, YTO OH BbIpa)kaeT Mpu
COBEpILIEHUU CHCJIKM M TMpPU €€ HCIOJHEHUU TOJBKO CBOIO HHUYEM HE
OrpaHMYEHHYI0 BOMIO. Ero Bois popmupyercs moj BIWSHHEM U MPU OJ00pEHHUH
€ro JeWCTBUIl POJUTENSAMH, YCHIHOBUTEISIMH, OIIEKYHOM® .

OrpanuyeHHasi JeecnocOOHOCTh TIpaxkaaH. ['paxaaHuH MOXKET ObITh
OrpaHUYEH B JIEECIIOCOOHOCTU TOJIBKO B CIIy4asix, MIPEIyCMOTPEHHBIX 3aKOHOM, H
TOJBKO 110 pemennto cyaa (cr. 22 'K PD). /lanHoe orpaHrYeHHe 3aKIH0YaeTCs B
TOM, YTO TPaXJaHHUH JIMIIAETCA CIOCOOHOCTU CBOMMH JEHCTBUAMH MPUOOPETAThH
Takue TPaKJAHCKUE TpaBa M CO37aBaTh TaKWE TpaKIaHCKUE OO0S3aHHOCTH,
KOTOpbIE OH B CHJIy 3aKOHa y>K€ MOr NpuoOperaTb M co3aaBaTh. Peub wunuer,
CJIEI0BAaTEIbHO, 00 YMEHBUIEHUH 00bEeMa MMEBLIEHCS y JULA JEECIHOCOOHOCTH.
OrpaHUYEHHBIM B JI€ECIIOCOOHOCTU MOXKET OBITh KakK JIMI0, UMEIOIIEe YaCTUUHYIO
JI€eCIIOCOOHOCTh, TaK U JIUII0, UMEIOIIIEE TTOJIHYIO 1€€CITIOCOOHOCTb.

OrpaHrnyeHue 4acTUYHOUM JeeCIOCOOHOCTH HECOBEPIICHHOJIETHUX IO paHee
JIEHCTBOBABILIEMY 3aKOHO/IATEIBCTBY JIOMYCKAIOCh MO PEIICHUI0 OPTraHOB OMEKU U
noneuutenbcTBa. Onnako 'K P® ycunun B 3TOil 00jacTU OXpaHy HMHTEPECOB
HecoBepiieHHoneTHUX. Cormacho n. 4 cr. 26 ITK PO orpanudenue
JIEECIIOCOOHOCTH HECOBEPIICHHOJETHUX B Bo3pacte oT 14 no 18 ner gomyckaercs
TOJIBKO IO pelIeHuI0 cyna. OrpaHM4eHHe J1eecloCOOHOCTH MOYKET BBIPA3UTHCA B
OTPpAaHUYEHUM WM JaXe B JIMIIEHUM  HECOBEPILICHHOJETHEr0  MpaBa

CaMOCTOSITEJILHO ~ paclopsikaTbCsi  3apaOOTKOM, CTUICHIWEW WM  HUHBIMU

% I'paxnanckoe mpaso. Tom I /Tlox pen. KokTOpa IOpuIHUecKuX Hayk, npodeccopa E.A.Cyxanosa. - M.: Bontepc
Kiysep, 2004. - C. 97.
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noxoxamu. Ilocne BbIHECEHMS CyJOM TakKOro PELIEHUS HECOBEPILIEHHOJIETHUI
OyJeT UMEeTh BO3MOXKHOCThH PACHIOPSKATHCS 3apaOOTKOM, CTHNEHAMEH W HHBIMU
noxojgaMu (B TOJHOM Mepe WM YacTHUYHO) TOJBKO C COIVIACHSl POJUTENEH,
YCBIHOBHTEJIEH, TIOTIEUYNTEIS.

Kak BepHo ormeruna MakcumoBuu JI.b., 3TOT Bompoc Teneps pemaercs
CyJIOM, a HE OpraHOM ONEKH U noneunTenbcTBa, Kak B 'K PCOCP. Opran oneku u
MONEYUTEIBCTBA MOXKET JIMIIb HApaBHE C 3aKOHHBIMH IPEACTABUTEIIAMHU
HECOBEPILEHHOJETHET0 XO0JIaTaliCTBOBATh NEpE] CyJOoM 00 OrpaHUYEeHHH WIH
JUIIEHUH HECOBEPUIEHHOJIETHErO MPaBa CaMOCTOSATENBHO PACIOPSHKATHCS CBOMM
3apabOTKOM, CTUIEHAUEW WM HUHBIMU Joxoaamu. OOIIEeCTBEHHbIE OpraHU3ALNH
YTPaTWIK IIPABO BLICTYIATH C TAKUM XOIaTalCTBOM ",

Pemenne 00 orpaHudeHUH JeeciOCOOHOCTH HECOBEPIIEHHOJETHETO B
Bozpacte OoT 14 nmo 18 mer MoxeT ObIThb MNPUHATO CYAOM '"NPU HAJIUYHUU
JOCTAaTOYHBIX ~ OCHOBaHWK". TakUMHM  OCHOBAHMSIMU  CIEAyeT  MPHU3HATh
pacxo/lOBaHUE [IEHET Ha LEJW, MPOTUBOpPEYAIIUE 3aKOHYy M HOpMaM MOpajiu
(MOKyINKa CHOUPTHBIX HAMWUTKOB, HAPKOTUKOB, a3apTHbIE WIPbl M T.I.), JUOO
HEpa3yMHOE HX pacxoJ0oBaHHe, 0e3 yueTa MoTpeOHOCTEN B MTUTAHUU, OJICXKIE U T.1I.

B 3aBUCMMOCTM OT KOHKPETHBIX OOCTOSTENbCTB CyA MOXET 100
OTpaHUYHUTh HECOBEPIICHHOJETHErO0 B MpaBe CBOOOJHO  pacHopsKaTbCs
3apabOTKOM, CTUIIEHINEN WM MHBIMU JOXOJaMH, JTUOO BOBCE JIUIIUTH €0 3TOr0
npasa. BeIOOp pelieHus 3aBUCUT OT TOT0, HACKOJIBKO MPOYHBI IJIOXHUE CKIIOHHOCTH
HECOBEPIIECHHOJETHETO "Cephe3Hbl" €ro OMMOKH B PACHOPSIKEHUH 3apadO0TKOM,
CTUNEHANEH, WHBIMH jJoxonamu. Ha ocHoBaHuM penieHus cyja 3apaboToK,
CTUNEHAMS, WHBIE J0XOJbl HECOBEPILIEHHOJETHEr0 IMOJHOCTHIO WJIH YaCTUYHO
JIOJDKHBI BBIAABATbCS HE €My, @ €r0 3aKOHHBIM NPEICTABUTENSIM — POIUTEISIM,
YCBIHOBUTEISIM, MTOIIEYUTETIO.

B I'K P® mpsmMo He mpeaycMOTpeHa BO3MOYKHOCTH OIPAHUYECHUS
JIEECIIOCOOHOCTH  HECOBEPIIICHHOJIETHETO0 Ha  ompeneneHHbid  cpok. E.A.

nyaHOBBIM nmpeamnoaracTcsa, 410 yCTaHOBUTD TaKkou CpOK BIIpaBC Cya B CBOEM

% KommenTapuii k cr. 26 I'paxnanckoro kogekca P® /ITox pen. T.E. AGosoii, M.M. Borycnagckoro, A.IO.
Kabankuna, A.I'. Jlucunpiaa-Ceetiianosa. - M.: FOpaiit-U3nart. 2005. - C.127.
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peuieHud. B 3ToM ciiydae mo HCTEUEHUH YCTAHOBIEHHOIO CYJIOM CPOKA YaCTHYHAs
JIEECIIOCOOHOCTh HECOBEPILEHHOJIETHETO JIOKHA CUUTATHCS BOCCTAHOBJIEHHOUN B
TOM 00ObEME, KOTOPYIO OH HMMeEJNl J0 €€ orpaHuyeHus. Eciam cpok, Ha KOTOpbIH
OTPaHUYMBAETCS JEECIIOCOOHOCTh HECOBEPIICHHOJIETHET0, HEe ObUI yKa3aH, TO
OTrpaHUYEHHE ACHCTBYET J0 JOCTHXKEHHSI HECOBEPIIEHHOJETHUM 18 ser nmmbo 10
OTMEHBI OTPAaHUYEHUS CYJIOM IO XOJaTalCTBY TEX JIUIl, KOTOPbIE XOAaTallCTBOBAIIH

00 orpannuenun’’. Jlannoe npeanonoxenne E.A. CyxaHoBa BEpHO, XOTS B
TO K€ BpeMsl HET U3BECTHOIO TMpPEIEAeHTa, B KOTOPOM OTpaHUYMBAETCS
J1eecriocOOHOCTh HECOBEPILIEHHOJIETHETO HA OMPEIEIICHHBIN CPOK (10 HACTYIJICHUS
COBEPILEHHOJIETHS).

HecoBepiiieHHOIETHHI, KOTOPBIM MpUOOpEN JeecrnocOOHOCTh B IMOJHOM
o0beMe M0 OCHOBAaHMSM, IpeaycMoTpeHHbIM T1. 2 cT. 21 'K P® (BcTymiienue B
opak) wiu ct1. 27 'K PO (3mancumnanus), He MOXKET ObITh OTpaHWYEH WJIU JIMIIICH
MpaBa pacropsiKaTbCsi CBOUM 3apabOTKOM, CTUTIEHUEN UITK UHBIMU JIOXOJIaMH.

OrpaHvuyeHue MOJTHOW JEeCTIOCOOHOCTH TpaklaH. 3aKOHOM JIOIYCKaeTCs
orpaHu4eHue (IMpu HAIUYUU ONPEJEICHHBIX YCIOBUM) 1€€COCOOHOCTH TpaxaaH,
37I0YTOTPEOAIOMUX COIUPTHHIMA HAMMUTKAMHU WM HAPKOTHMYECKUMH CPEJICTBAMHU
(ct. 30 TK P®). Dra HOpMa OTHOCHTCS TOJBKO K TpakjaHaM, OOJaarolliuM
MOJIHOM JieeciocoOHOCThI0. BMecTe ¢ TeM cieayeTt npusHath, yTo HopMa cT. 30 I'K
pacIpOoCTpaHsIETCd U Ha HECOBEPUIEHHOJETHUX, KOTOPBIE A0 AOCTHKEHUs 18 ner
MpUOOpeNr MOJHYI0 AEECIOCOOHOCTh B CBSI3U C BCTyIUIEHHEM B Opak (1. 2 ct. 21
'K P®) unu B nopsake smancunanuu (ct. 27 'K P®). K takum rpaxnanam
JOJDKHBI TTPUMEHSITHCSL BCE MPaBUJjIa, OTHOCAIIMECS K MOJTHOCTBIO JI€ECIIOCOOHBIM
JUllaM, U HE MOTYT MNPUMEHSATHCS HOPMBI, OINpEISAIONINEe MPaBOBOM CTaTyC
HECOBEPILIECHHOIETHUX.

OrpaHuyeHue 1eecrnocoOHOCTH COBEPIICHHOJIETHETO TpaXaaHHA SIBISETCS
BEChbMa CYIIECTBEHHBIM BTOPXKEHHUEM B €ro IMPaBOBOM CTAaTyC HU MOITOMY
JIONyCKAeTCs] 3aKOHOM IpPU HAJUYUU CEPhE3HBIX OCHOBAHUW, KOTOPBIE OJKHBI

OBITh YCTAHOBJICHBI CYIOM.

% I'paxnanckoe mpaso. Tom I /Tlox pen. KoKTOpa IOpUIMUEcKHX Hayk, npodeccopa E.A.Cyxanosa. - M.: Bontepc
Kiysep, 2004. - C. 98.
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Bo-niepBrix, orpannuenue neecrocoOHocTH mpeaycmoTrpeno cr. 30 'K PO
TOJBKO JUISL JIMLQ, 3J0yHOTPEOSAIOIEero CHOUPTHBIMM — HamUTKaMu  JIH00
HapkoTnueckuMu cpenacrtsamu. [lynkrom 3 IlocranoBnenuss BepxoBHoro cyna
HNOJTBEPXKIACTCS,, UYTO  3JIOYNOTPEOJIEHUEM  CHUPTHBIMH  HAmUTKaMU  WJIH
HApKOTHUYECKUMH  CPEACTBAMM, JAKOIIMM  OCHOBAHUE I  OTPAaHUYCHUS
JI€ECIOCOOHOCTH TPaXKJAaHUHA, SIBJSETCSA TAKOE YPE3MEPHOE WIIM CUCTEMATHUYECKOE
UX yNoTpeOsieHrne, KOTOpOe HaXOJUTCs B MPOTUBOPEUYUH C UHTEPECAMU €0 CEMbH
U BIeYeT 3a CcOOOM HEMOCWIbHBIE pPAcXObl JIEHEXKHBIX CPEACTB Ha UX
npuoOpeTeHne, YeM BBI3bIBAET MaTepHUajbHbIE 3aTPYAHEHUS U CTaBUT CEMbIO B
TSDKENOE TONIOKEHHE™, KOTOpOe OMNpeneNnseTcss MCKIKYUTENBHO CyaoM. MHbie
3710yNOTpeOJIEeHUsT U TIOPOKU (HAIpuMeEp, a3apTHbIE UIPhL, MApU U T.II.) HE MOTYT
NOBJIEYb OTPAHUYEHUS JEECIIOCOOHOCTH, €CIIM JaXe OHU SBISIOTCS MPUYMUHON
MaTepUAIIbHBIX 3aTPYAHEHUN CEMbH.

Bo-BTOpBIX, OCHOBaHMEM MJI1 OIPAaHUYEHHUS JIEECIIOCOOHOCTH TpakIaHWHA
1o cT. 30 'K PO cinyxuT Takoe upe3MepHOe ynoTpeOiaeHne CIUPTHBIX HAIUTKOB
WM HAPKOTHUYECKHUX BEIECTB, KOTOPOE BII€YET 3a COOOM 3HAYUTEIbHBIE PACXO/IbI
CPEICTB Ha WX NPUOOpPETEHWE, YEM BBI3BIBAET MaTEPHUAIbHBIE 3aTPYJHEHUS H
CTAaBUT CEMBIO B TSKEJIO€ MOJIOXKECHUE.

OrpaHnyeHue AeecroCOOHOCTH TpakJaHWHA B pPAacCMaTpUBAEMOM ClIyyae
BBIPDAXAETCd B TOM, YTO B COOTBEICTBUM C PEUICHUEM CyJa HaJl HUM
YCTaHAaBJIMBAETCS MONEYUTENBCTBO B MOPAJIKE, MpeaycMOTpeHHOM cT. 35 I'K PO.
IloreynTenbCTBO COCTOMT B TOM, YTO CHELNUAJbHO HA3HAYEHHOE JHULO —
NOMEYUTENIb  [IOMOraeT YacTUYHO  JIEECIIOCOOHOMY  JIMOO  OrpaHUYEHHO
JIEECIIOCOOHOMY JIMILy OCYILECTBIIATH MPUHAJUICKALIME UM TpaBa U HCIOIHATH
00s3aHHOCTH CBOMMH COBETaMH M JaeT Jub0 HEe JaeT CBOe corjacue Ha
COBEpIICHUE TAKUMH JIMIIAMU CIEJIOK M JPYIMX OPUIUYECKHX JEHCTBUHN (Kpome
C/IEJIOK, KOTOPbIE HECOBEPIIEHHOJIETHUIN MIM OTPAHUYEHHO J1€eCIIOCOOHBIN BIIpaBe

coBepIIaTh caMocTosTenbHo). [lomeuuTtens, Takum oOpa3oM, HE 3aMEHSET

40
I1. 3 ITocranoBnenus Ilnenyma BepxoBHoro Cyna PO ot 4 mast 1990 r. N 4 "O mpaxTuke pacCMOTPEHUS CydaMu

PCOCP nen o0 orpaHuueHMH JIEeCIOCOOHOCTH TpaXKAaH, 3JMOYMOTPEONSIONMX CHUPTHBIMM HANUTKaMU HWIN
HapKoTHYeCKUMH BemmecTBamu' - M.: «}Opuanyeckas aureparypa», 1993. — C. 97.
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MOJIHOCTBIO JIMIIO, HaJ KOTOPHIM YCTAHOBJIEHO MOIEYUTENbCTBO, & JUIIb IIOMOTaeT
€My IIPUHUMATh pa3yMHBIE PEIICHUS, BOCIIOIHSS HEAOCTAIONTUN KU3HEHHBIN OIBIT
HECOBEPIIICHHOJETHET0 JIUOO  yJIepXuBas OT  HENPAaBUIBHBIX  JIEUCTBUM
rpaKJaHUHA, OTPAHUYEHHOTO B JIEECTIOCOOHOCTH BCJEACTBHUE 3JI0YNOTPEOICHUS
CIIMPTHBIMM HAIIMTKAMU WJIM HAPKOTHYECKMMU cpeactBamu’’. CoBeplIaTh CAEIKH
M0 PACMOPSDKEHUIO MMYIIIECTBOM, a TaKXKe MOJIydaTh 3apadOTHYIO IJIATy, MEHCHIO
WJIM MHBIE BUJBI IOXOJIOB U PACTIOPSIKATHCS UMU OH MOJKET JIMIIb C €r0 COTJIacus
(momeuntensi). Ho, HecMOTpsi Ha BBIIIEU3IOKEHHOE, TPaXJAaHUH BIIPaBE
CaMOCTOSITEJILHO COBEPINATh JUIL MeNnKHue ObIToBBICe cAenku (1. 1 c¢t. 30 'K PD).
Kpome 3TOro, BCe pelieHus, CBSI3aHHBIE C IOMEYUTEILCTBOM, B TOM YHCIIE C
OTKa30M B HA3HAYEHUHU TMOMEUYUTEIEM MOTYT OBITh O0XajloBaHbI B CyJAeOHOM
MOpsIAKE, KaK 3TO MpeaycMoTpeHo 1. 2 cT. 46 Koncturyuun PO.

[Ipu  mpekpallleHUW  TpaxJaHUHOM  3JIOYNOTPEOSIGHUs]  COUPTHBIMU
HalUTKaMHU WM HAapKOTHUYECKUMHU cpeacTBaMu corjacHo 1. 2 cT. 30 'K P® cyn
OTMEHSICT OrpaHWYEHHUE ero jaeecrnocoOHocTH. Ha ocHoBaHMHM pelieHus cyjaa
OTMEHSIETCS] YCTAHOBJICHHOE HaJ HUM MOMEUYUTEeNnbCcTBO. Ecnu rpakmaHuH mocie
OTMEHBl OTPAaHUYCHHUS €ro JEECIOCOOHOCTH CHOBAa HAYHET 3JI0yHNOTPEOJISITH
CIUPTHBIMU HANUTKAMU WM HAPKOTUYECKUMHU CPEJICTBAMHU, CY]l MO 3asBICHUIO
3aMHTEPECOBAHHBIX JIUI] MOKET MIOBTOPHO OTPAHUYUTH €T0 JEECIOCOOHOCTbD.

Kpome Toro, B cimydae oTkaza HONEYUTENS OT UCIIOTHEHUS BO3JI0KEHHBIX Ha
Hero o0s3aHHOCTEN (HampuMep, B Ciyyae pacTOp>KeHHUsSI Opaka, B KOTOPOM OJIUH U3
CYyHpyroB SIBJIIETCSI MOIMEUUTENIEM JPYyroro) OpraHoM OMNEKH U MONEYUTEIHCTBA
Ha3HA4YaeTCs JPYrod  TOMEYUTeNb, T.€. OTrPAaHMYECHHE  J1€eCIIOCOOHOCTH
COXpaHseTCsl.

B cBoem yueOnmke E.A. CyxaHOB yKa3bIBacT, YTO B 3aKOHOJATEIIbCTBE
HEKOTOPBIX CTpaH OJHUM U3 OCHOBAaHUM OTPAaHUYCHHS WU JIMIICHUS
JIeeCIOCOOHOCTH MPHU3HAET PACTOYUTEIBHOCTh. Tak, I'epMaHCKoe TpakIaHCKOE
VJIOKEHHE  COJIEPKUT HOPMY, COINIACHO  KOTOPOM  TOT, KTO  CBOEW

pacTOUYUTCIBbHOCTEIO CTABUT ceOs1 WM CBOIO CEMBIO B TSKEIIOE MaTCpUaJIbHOC

4 T'paxnanckoe mpaso. Tom I /Tlox pexn. mokTopa rOpuanudecKux Hayk, npodeccopa E.A.Cyxanosa. - M.: Bontepc
Kiysep, 2004. - C. 99.
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MOJIOKEHUE, MOXKET OBITh JIUIIEH JAEECIOCOOHOCTH U CTaBUTCS MO OmeKy. Takas
KE Mepa MPEeAyCMOTPEHA, €CIU YKa3aHHbIE MOCJIEACTBUS HACTYNAIOT BCIIEJICTBUE
ankoroiausma wiM Hapkomanuu. B cr. 513 I'paxxmanckoro xonekca ®dpaHuuun
pacTOUnTENh HE JIIIAETCS JEeECIIOCOOHOCTH, HO MOKET COBEPIIATh CIIEIKU U WHBIE
IOpUMYECKUE JCHCTBUS JIMIIb C pa3pelieHUs] HA3HAYEHHOIo TPUOYHaJIoM
COBETHHKA™.

KpoMme Toro, 3akoHOJIaTENbCTBOM JIOPEBOIOLMOHHONW Poccun ocHOBaHHEM
JUIsl OTPaHUYEHHMSI I€ECIIOCOOHOCTH PacTOUMTENEe MpU3HaBajiach Kak "Oe3mepHas
¥ Ppa3OpUTEIbHAsA POCKOIIb, HU3JIUIIECTBO, OECIyICTBO M MOTOBCTBO"'®. B
JUTEpAType YKa3blBAJOCh HAa TPYAHOCTh YCTAHOBJEHUA camoro (axra
pactountenbHocTH. Hanbonee mnpaBUIIBHBIM KPUTEPUEM MPEAJIaranioch CUUTATh
"GeCUENbHOCTh  TpaT, O€30THOCUTENLHO K  goxomHoctu"®. I'pakmaHckoe
3aKOHOJIaTEJILCTBO COBETCKOTO MEPUOAA HE 3HAJTIO MOHATHS "pacTOYUTEIBHOCTS" .

Henicteyronmuii 'K P® o0 pacTouuTenbHOCTM Kak OCHOBaHUM JJIs
OTpaHUYEHHUSI JEECIOCOOHOCTH TaK)Ke HE YIIOMUHAET, XOTSI aHAJIOTUYHBIE SIBJICHUS
B JKM3HU BCTPEUAIOTCS U BJIEKYT HEOJIAronpusTHbIC MOCIEACTBUS KaK JJi CaMOro
pacTouuTeNs, Tak U JIJIS €T0 CEMbH, M B 9TOM ClIydae Jlaxe CyJeOHOe peleHne He
MOXET CChUIAThCS Ha JEHWCTBYIOLIYIHO HOpPMY IMpaBa, TaK KAaK TAaKOBBIX HET.
[IpencraBmnsiercs, uro B cr. 30 'K P® cnemoBano Obl BKIIOUWTH IIYHKT,
ONPENEISIOIUI PacTOYUTENBHOCTh KakK OCHOBaHHE OTrpaHUYECHUS
JIeeCIOCOOHOCTH, a (haKT PaCTOYUTEIBLHOCTH JIOKA3bIBAJICA OBl CyJO0M, IOJIarasch

Ha 00BEKTUBHBIE JOKA3aTEILCTBA.

3.3 Illpu3HaHue rpakIaHMHA HeAeeCloCOOHBIM
I[I. 1 cr.29 'K P® yka3piBaeT Ha TO, rpakJIaHUH, KOTOPBIA BCIIEICTBUE
MICUXUYECKOT0 PACCTPOMCTBA HE MOXKET MOHUMATh 3HAYEHUS] CBOUX JIEUCTBUM WM

PYKOBOJUTH UMH, MOKET OBbITh MpU3HAH cyAoM HeaeecnocoOHbIM ([Ipunoxenue

42 Tpaxanckoe npaso. Towm I /TTox ped. J0KTopa 0OpUAMYECKUX Hayk, mpodeccopa E.A.Cyxanosa. - M.: Bonrepc

Kiysep, 2004. — C. 99.

# lepmenesny I'.D. YueOGHUK PYCcCKOTO MPakAaHCKOTO npaga (o uznaruto 1907r). - M.: Cratyt, 2005. — C. 89.
Ioxporckuit U.A. IIpobaema pactountenscTBa /COOPHUK CTATEH MO rpakJaHCKOMY U TOPTOBOMY TIpaBy MaMsTH

mpo¢. I'. @. lllepmeneBnya. - M., 1998. — C. 127-136.
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J1). Tlopsinox mpu3HaHUs TpakJaHWHA HEACECIIOCOOHBIM ompesenseTcs B cT. 281
ITIK P®, kotopas yCTaHaBJIMBA€T, YTO JAEJO O MPU3HAHUM Tpa)kJaHUHA
HEJICECIIOCOOHBIM  BCJICICTBUE ICHUXMUYECKOTO pacCTpOMCTBA MOXKET OBITh
BO30Y)XJICHO B CyJl€ Ha OCHOBAaHWW 3asBJICHUS YJICHOB €r0 CEeMbH, OJU3KUX
POJICTBEHHUKOB  (poauTenel, jnereid, OpaTbeB, CcecTep) HE3aBUCUMO OT
COBMECTHOTO C HHUM TMPOXHUBaHWS, OpraHa OINEKU U [OINEYUTEIbCTBA,
MICUXUATPUYECKOTO WIN IICUXOHEBPOJIOTMUYECKOTO YUPEKICHHUS.

B coorBerctBum ¢ 4. 3 cr. 5 3akoHa P® "O ncuxuatpuueckod NMOMOIINA U
rapaHTHIX [paB FPaKaaH Ipu ee okaszanuu"* orpaHMveHye mpaB U CBOOOJ JIMIL,
CTPaJalOIIMX TICUXUYECKHUMH PACCTPOMCTBAMM, JONYCKAaeTcsl TOJBKO Ha
OCHOBAaHMWU  TMCUXHATPUUYECKOTO  JIMAarHo3a, (AaKTOB  HAXOXKJICHHUS  TOJ
JTUCTIAHCEPHBIM  HAONIOJICHMEM B TICUXMATPUYECKOM CTallMoOHape Jubo B
MICUXOHEBPOJIOTUYECKOM  YUPEKJICHUH JUISl COLMAIBHOTO OOECreyYeHus WiIu
CHEUAIbHOr0 00yYEHHUs HE Oy CKaeTCsl.

[Ipu3HaHue rpakJaHWHA HEJACECIOCOOHBIM OCYIIECTBIACTCS TOJBKO B
CyneOHOM TMOpsJKEe, YTO SBISAETCS TrapaHThed oxpaHbl ero mpaB. /Jleno o
MPU3HAHUU HEJIEeCTIOCOOHBIM PAaCCMATPHUBAETCS CYI0OM C 0053aTeIbHBIM y4acTUEM
MIPOKYpOpa M TMPEICTaBUTENS OpraHa OINEKM M IIONEYUuTeNnbecTBa. B ciyyae
HEOOXOJMMOCTU U BO3MOXXHOCTH TMPUCYTCTBOBATH IO COCTOSIHUIO 3J0POBbS B
CyIeOHOE 3aCelaHNe BBI3BIBAETCS U OTOT MPaKIaHuH ",

Cyn BBIHOCUT pelleHHe O MPU3HAHUU Tpa)KJaHWHA HEIEECIIOCOOHBIM Ha
OCHOBAaHHMH CYACOHO-TICUXMATPUUYECKON IKCIEpTU3bl. B CBOIO ouepenpb, pemieHue
Cylla O MPU3HAHUU HEJCECIOCOOHBIM SIBIISIETCSI OCHOBAHHMEM JIJIsi Ha3HAUYCHUS HaJl
OTUM TpaKIaHUHOM omneku. B coorBerctBum co cr. 32 I'K P® oneka
YCTAHABJIMBACTCS HAJ JBYMsS KAaTEropusMH TpaXJaH: BO-NEPBbIX, HAaJ
MaJOJIETHUMH, BO-BTOPBIX, NMPHU3HAHHBIMU CyJOM HeneecrnocoOHbMU. K umcmy

MaJIOJIETHUX OTHOCATCSI HECOBEPLIEHHOJIETHUE B Bo3pacTe oT 6 no 14 mer. Omneka

* 3akon P® or 2 moma 1992r. N 3185 - 1 «O HcHXHAaTpHYECKOH IIOMOIIM M TapaHTHAX IIPaB IPaXAaH IIPU €€
OKa3aHUW»

46
Kommenrapuit k I'paxnanckomy xonekcy PO /Ilox pen. T.E. A6osoii, M.M. borycnasckoro, A.}O. Kabankuna,
A.T'. JIucunprHa-CeetitanoBa. - M.: IOpaiit-Uznat, 2005. - C. 141.
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YCTaHABIMBAETCA M HAJ TIOJHOCTHIO HEACECTIOCOOHBIM TPaXKIAHUHOM, HE
CIIOCOOHBIM CaMOCTOSITEJIbHO OCYIIECTBIATh, 3aluMIaTh CBOM ImpaBa. OT ero
MMEHM CJIEIKU coBepliaeT omnekyH. OmeKkyHbl BOpaBe M 0Osi3aHbl MPEJICTABISIThH
MHTEPECHI CBOETO MOIO0IIEYHOTO.

['K P®, mpenycmarpuBasi INpaBwWiia, ¢ IMOMOLIBKO KOTOPBIX MAaJIOJIETHUMN
rpaXIaHVH CTaHOBUTCSA MTOJTHOLIEHHBIM YYaCTHHUKOM rpa)XXJaHCKUX
MPaBOOTHOIICHUH, OOecreYnBaeT OXpaHy €ero TMpaB HU BO3MOXKHOCTh UX
peanuzanuu. To ke camoe MOXKHO CKa3aTh MPUMEHUTENBHO K COBEPIIEHHOJIETHUM
rpakJlaHaM, TPU3HAHHBIM CYJOM HeJeecnocoOHbIMU. C TMOMONIBI0 OMNEKH HE
oOJaiaroniye AeecrocOOHOCThIO JIUIA BBHICTYMAIOT KaK MOJTHONPABHbBIE CYyObEKTHI
Pa3IMYHOTO poJa MPaBOOTHOIIEHUN. FOpuandeckn 3HauMMBble JEUCTBUS 34 HUX B
UX  MHTEpecax  OCYILIECTBIAET  ONEKYH, BOCHOJHSASA  OTCYTCTBYIOLIYIO
JI€ECIIOCOOHOCTH CBOETO MOIONEYHOTO.

B cnydae, xorga rpakIaHMHOM, HECTIOCOOHBIM MOHMMATh 3HAYEHHE CBOUX
JIEWCTBUIM WM PYKOBOJUTHh UMH, HO HE MPU3HAHHBIM B YCTAHOBJIEHHOM 3aKOHOM
MOPSAJIKE HENEeeCIOCOOHBIM, COBEpIIEHa CIElIKa, OHAa MOXET OBbIThb IpU3HaHA
HEJICHCTBUTEIHLHOM IO MCKY ATOTO TpaKAaHWHA MO0 WHBIX JIUI, YbH TPaBa WIH
OXpaHsieMble 3aKOHOM MHTEPECHl HapYIIeHbI B pe3yibTaTe ee coBepiueHus (ct. 177
'K P®). Ecaum 3xe BHOCIEACTBUM JTOT TpaXJaHUH OyJIeT Mpu3HaH
HEJICECIIOCOOHBIM, TO CJEJIKa, COBEPIICHHAs UM paHee, MOXKET OBbITh MpHU3HaHA
HEJICCTBUTEILHOM II0 MCKY €ro OIEKyHa, €CJIM JI0Ka3aHO, 4YTO B MOMEHT
COBEpIICHUSI CACJIKU TPaKJaHUH HE ObLI CIOCOOEH MOHUMATh 3HAYEHUE CBOUX
JIECTBUI WU PYKOBOJUTH UMHU.

Cnenka, CcOBeplIEHHAs T'paXJIaHUHOM, IPU3HAHHBIM HEJEECIIOCOOHBIM,
SBJISIETCSI HUYTOKHOM M BIIEYET 32 COOOM MOCIEACTBUS, MPEAYyCMOTPEHHBIEC a03. 2,
3n. 1cr. 171 TKPO.

Jlump B UWHTEpecax TrpaxJaHWHA, MPU3HAHHOTO HEJIEECIOCOOHBIM
BCJIEJICTBUE TCUXUYECKOTO PACCTPOMCTBA, COBEPIIEHHAS UM CJEIKA MOXET OBITh
MpU3HaHA CYJOM JEHCTBUTEIBHOMN MO TPEOOBAHUIO €ro OMEKyHa W MPHU YCJIOBUH,

YTO OHA COBEPIIEHA K BBITOJIe ATOr0 rpaxkaanuna (m. 2 c¢r. 171 'K PD).
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[TpusHanue rpaxxAaHUMHAa HEAECECIIOCOOHBIM BCJEACTBUE ICHUXUYECKOTO
paccTpoiicTBa SIBJISIETCS OCHOBAaHUEM JJIsi OECHPEMSITCTBEHHOIO PACTOPIKEHUS
Opaka ¢ HuM uepe3 opradbl 3AT'C BTOPBIM CyIIPYroM B OJJHOCTOPOHHEM MOPSAAKE”

BoccranoBnenue 1€eciocOOHOCTM M OTMEHA ONEKU Haja TPa)XIaHUHOM,
M3JIEUUBIIUMCS OT MCUXUYECKOIO PACCTPOMCTBA WJIM 3HAYUTEIBHO YIYYIIHBIINM
COCTOSIHUE 3/I0POBbs, MPOU3BOIATCA B cyAeOHOM mopsiake. OCHOBaHUEM IS
TAKOTO PpELICHUS JOJDKHO OBITh COOTBETCTBYIOIIEE 3aK/IIOUEHUE CyJIeOHO-
NICUXUATPUYECKON 3KcnepTusbl. [Ipu3HaHue rpakJaHuHa J1€eClOCOOHBIM BIIEYET
OTMEHY YCTaHOBJICHHOM HaJ HUM OIIEKH.

3akiroueHue

B pesynbpTaTe BBINOJHEHHOI'O HCCIEAOBAHHUS MOXXHO CHENaTh CIETYIOLIUE
BBIBO/JIbI U 3aKJIFOUECHHE.

[TpaBocyOBEKTHOCTh ~ MpEACTaBIsieT  COOOM  COBOKYNMHOCTb  IIpasB,
YCTAaHOBJICHHBIX 3aKOHOM, BO3MO>XHOCTb HCIIOJIb30BaHUSI MX, HE Hapyllas IpaBa
Ipyrux CcyObEKTOB MPABOOTHOUICHHWM, a TaK >K€ MWCIOJHATh OO0sI3aHHOCTH,
BO3HUKILUE B PE3yJIbTATE COBEPLICHUS] COOTBETCTBYIOLIUX JEHCTBUM, CHOCOOHOCTh
HECTM  OTBETCTBEHHOCTh 32  COBEpPUIEHUE  MPOTHUBOINPABHBIX  JCSHUH,
YCTaHOBJICHHBIX 3aKOHOJATENLCTBOM. B onpenenenue npaBocyObEeKTHOCTH BXOJISAT
TaKue MOHSATUS KaK MPABOCIIOCOOHOCTh U JI€€CTIOCOOHOCTb.

[TpaBOCIOCOOHOCTBIO SABIISIETCSI CIOCOOHOCTh UMETh I'PaKJAaHCKHUE MpaBa U
HecTH 00s13aHHOCTU. [IpaBOCIOCOOHOCTH rpa’kJaHMHA BO3HUKAET B MOMEHT €ro
pPOXJEHUsl U mpekpamaercs cMepthio. CoaepkaHue MpaBoCIOCOOHOCTH TpaXaaH
oOpa3dyeT T€ WMYIIECTBEHHbIE M JIMYHbIE HEHUMYIIECTBEHHbIE IIpaBa W
00513aHHOCTH, KOTOPBIM I'PaXXaHUH COIVIACHO 3aKOHY MOXKET o0nanate. Jpyrumu
CIIOBAMHM, COJEpKAHHE TPAXKAAHCKON MPaBOCIOCOOHOCTH COCTaBIIAIOT HE CaMH
npaBa, a BO3MOXXHOCTh HMX HMeTh. K TakuMm mpaBaM B YaCTHOCTH OTHOCSTCS
ClIelyIoLIue IpaBa:

- AIMETh UMYLLIECTBO Ha MPaBe COOCTBEHHOCTH;

47 Cr. 19 Cemeitnoro xonekca Poccutickoit @eneparum ot 29 nexadbps 1995 r. N 223-D3
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- HaCJIe0BaTh U 3aBeIlaTh UMYIIIECTBO;

- 3aHUMAThCS MIPEATPUHUMATEIIBCKON JAEATETLHOCTHIO U JIP.

[IpaBOCIOCOOHOCTh TPHU3HAETCS 3a TpaxIaHUHOM 3akoHOM. [Ipu sTOM
COTJIACHO 3aKOHY TPaKJIaHWH HE BIIPAaBE OTKAa3aThCsS OT IPABOCIIOCOOHOCTH HIIH
orpaHnuuth ee. CrenoBaTenbHO, JUISI  MPABOCIIOCOOHOCTH  XapaKTepHa
HEOTYYXK/IaeMOCTh. 3aKOH YCTaHABIMBAE€T, YTO CJEJIKH, HAMNpaBJCHHbIE Ha
OTrpaHUYEHUE MPABOCTIOCOOHOCTH, HUYTOXKHBI.

OnHako MOIMyCKaeTcsi OrpaHWYeHUE IMPaBOCHOCOOHOCTH B CIAydasX M B
MopsiIKe, yCTaHOBJIEHHBIX 3akKOHOM (cT. 55 Konctutynuu P®). Orpanuuenue
MPaBOCIIOCOOHOCTH BO3MOXXHO, B YAaCTHOCTH, B KaueCTBE HaKazaHUs 3a
COBEPIIECHHOE MPECTYIUJICHHWE, MPUYEeM TPAKIAaHUH IO MPUTOBOPY Cyla MOXKET
OBITH JIUIIIEH HE MPABOCIOCOOHOCTH B II€JIOM, a TOJIBKO CIOCOOHOCTH HMETh
OTHEJIbHBIC TMpaBa — 3aHUMATh OINPENEJICHHbIE JIOJDKHOCTH, 3aHUMAaThCS
ONpEACICHHON JeITeIbHOCThI0. OrpaHMYeHre MPABOCIIOCOOHOCTH BO3MOYKHO TIPH
OTCYTCTBUHU MPOTHUBOINPABHBIX ACHCTBUM JHUIA, HAIIPUMEDP, 3aKOHOM MOXKET OBIThH
3aMpeIIeH0 WM OrpaHWYEHO Yy4YacTHE OTACJIbHBIX KaTEeropuil TpaxKJaH B
XO3SMCTBEHHBIX TOBAapHUINECTBAX M OOIIECTBaX, 3a MCKIIOYCHHUEM OTKPBITHIX
aKIIMOHEPHBIX 0011ecTB. OrpaHudYeHre MPaBOCIOCOOHOCTH B YKa3aHHBIX CIydasx
JIOMyCKAeTCsl MPU YCIOBUM COOJIIOJICHUS YCTAHOBJEHHBIX 3aKOHOM YCIOBUM U
nopsaka. Eciy 910 ycnoBue He coOiro1aeTcsi, akT roCyAapCTBEHHOTO HIIM MHOTO
opraHa, yCTAaHOBMBIIMH  COOTBETCTBYIOIIIEE  OTPAaHMYCHHE,  MPHUIHACTCS
HEJICUCTBUTEIILHBIM.

Ha ocHoBaHuu Bcero BBHIIIEU3IIOAKEHHOTO MMOJaraeM, 4TO IO TPaKIaHCKON
MPaBOCIIOCOOHOCTBIO CIEAYET MOHUMATh MPEAYyCMOTPEHHYIO 3aKOHOM (hOpMabHO
PaBHYIO BO3MOKHOCTD JIJISI BCEX TPak/IaH TocyaapcTBa (Kak B I1E€JI0M, TaK U B JIUIIE
€ro OpPraHoB) Pa3JIMYHBIX KOJJIEKTHUBHBIX 00pa3oBaHUM, KaK IOPUANYECKUX, TaK U
HE HOPUAUYECKUX JUI[ ObITh HOCUTEISIMHU TPAXKIAHCKUX MPaB M IOPUIAYECKUX
00sI3aHHOCTEH, T.€. BBICTYINATh IIOJHONPABHBIMU CYOBEKTAMHU TPaKIAHCKUX

IIPABOOTHOILIEHUH.
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JleecnocOOHOCThIO  SIBIISIETCS  CITOCOOHOCTh ~ TPAKJAHWHA  CBOUMH
JNENUCTBUAMH MPUOOpPETaTh U OCYIIECTBISATh IPAKIAHCKHUE MpaBa, CO3/aBaTh IS
ceOst 00SI3aHHOCTH, M MCIIONHATHh HX. J[eecrmocoOHOCTh BKIIFOYAET CIIOCOOHOCTH K
COBEPIICHUIO  CHEIOK  (CIEIKOCIOCOOHOCTh) M CIIOCOOHOCTH  HECTH
OTBETCTBEHHOCTh  3a  HEMpPaBOMEpPHbIE  JACUCTBUS  (JIETUKTOCIIOCOOHOCTH).
JleecnocOOHOCTh ~ ABJISIETCSI  BOXKHEUIUM  (aKTOPOM  OmpeneieHuss  cQepbl
BO3MOXXHOCTH HCIIOJb30BaHUS TPAKIAHCKUX TIpaB, TAKUX KakK, 3aKIIOUYCHHE
C/IECIIOK, 3aBEIIaHNe UMYIIECTBA U JP.

Paznuuarot cnemyromniye BUABI Je€CIOCOOHOCTH:

1) mnonHas /1eecnocOOHOCTh — CHOCOOHOCTh TpaXkJIaHWHA CBOMMHU
JNEUCTBUAMM MPUOOpPETaTh M OCYILIECTBIATH JIOOBIE JIOMYCKAaeMbIE€ 3aKOHOM
MMYIIECTBEHHBIE W JIMYHbIE HEUMYIIECTBEHHBIC IpaBa, NMPUHUMATh HAa ceOs H
UCIIOJHSATH JH00bIE 00s3aHHOCTH. J[eecrioCOOHOCTh B MOJIHOM 00beMEe HAcTymHaeT
10 IOCTMXeHuu 18 Jer.

2) neecnnocoOHOCTh HECOBEPIIICHHOJETHUX B Bo3pacTe oT 14 mo 18 jer —
XapaKTepU3yeTcsl TeM, YTO 3a TPAXKITAHWHOM IMPU3HACTCS MPaBO MPHOOPETATh U
OCYIIECTBJISATh CBOMMH JICUCTBHSIMU HE JIOOBIE, a TOJBKO HEKOTOpHIE MpaBa U
00s3aHHOCTH, MPETyCMOTPEHHBIE 3aKOHOM (C CcOIJacHsi POJUTENel CcoBepIlaTh
CHIENIKH, CAaMOCTOSATEIILHO PaCHOPsIKATHCS CBOMM 3apa00TKOM WJIM CTUTICHIUCH W
zp.).

3) neecnocoOHOCTh HECOBEPILICHHOJETHUX B Bo3pacte oT 6 no 14 mer —
XapaKTepu3yeTcss TEeM, YTO 3a HECOBEPIIEHHOJETHUX CHCIKH COBEPIIAIOTCS
POJIUTENSIMU, YCHIHOBUTEIIIMH WJIM ONEKyHaMu. B ciiyyae mpuuMHEHHs Bpena
OTBETCTBEHHOCTh TAaK)K€ BO3JIAraeTCs Ha YyKa3aHHBIX Juil. [lpum 3ToMm
HECOBEPIIICHHOJICTHUE BIIPaBE CaAMOCTOSITEIbHO COBEPINATh MEJKHE OBITOBBIC
CHEJIKM, CJEJIKM HampaBieHHble Ha OE3BO3ME3JHOE IOJIyYEHHE BBITOJbI, HE
TpeOyromue  HOTAPHAIBHOTO  YAOCTOBEpPEHUS OO0  TOCYAapCTBEHHOU
peructpanuu. be3Bo3me3gHOEe TMOTy4YEHHWE MaJOJIETHUM "BBITOJBI" BO3MOKHO H
Ipy TIOJIYYCHMM WM KOKOM — OO0 Bemu B OE3BO3ME3THOC IOJIb30BAHUE.

HpeI[CTaBJ'IﬂeTCH, qTo € Y4YCTOM BO3pacTa p€66HKa Ha JaHHBIC OTHOIICHHSA HEC
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MOTYT  paclmpOCTPaHATBCA BCE HOPMBI, peryiupymoomue 0e3Bo3Me3IHOe
MOJIb30BAHUE, HANpUMEp, MpaBUiIa O  BBINOJHEHHH  CCYJOINOIy4YaTeaeM
KAalMMTAJIbHOIO PEMOHTA BEUIW, MEPEJaHHON eMy B 0€3BO3ME3HOE MOJb30BAHHE
(ct. 695 'K POD).

4) OrpaHUYeHHBIM B JIEECIIOCOOHOCTH MOXET OBITh KaK JIUI0, UMEIOLIEe
YaCTUYHYIO JI€€CIIOCOOHOCTh, TaK M JIULIO, UMEIOIIEE MOJIHYIO JIeeCIIOCOOHOCTb.
['paxxgaHuH MOXET OBITh OTpaHUYEeH B JEECIOCOOHOCTH TOJBKO B CIydasx,
MPETYCMOTPEHHBIX 3aKOHOM, U TOJIBKO M0 peuieHuto cyaa (ct. 22 'K PD). /lannoe
OrpaHUYECHHE 3aKIYaeTCs B TOM, YTO TPaXJAAHUH JIMILAETCS CHOCOOHOCTH
CBOMMHU JCHCTBUSMU NMPUOOpPETATh TaKHe IpakJIaHCKUE MpaBa U CO3JaBaTh TaKHe
rpaKJaHCKHUE OOS3aHHOCTH, KOTOPBIE OH B CHIIY 3aKOHa YK€ MOI' IPHOOpETaTh U
co3naBath. Peub uaer, cienoBarenbHO, 00 yMEHbIIEHUH OoObeMa MMEBLICHCS Y
JUIA 1€eCTIOCOOHOCTH.

Pemienne 00 orpaHuyeHHH AEECOCOOHOCTH HECOBEPIICHHOJETHETO B
Bo3pacte oT 14 g0 18 ner MoXeT OBITh MNPUHATO CYJAOM '"NMpU HATUIUH
JOCTAaTOYHBIX ~ OCHOBaHUK". TakUMM  OCHOBAaHMSIMU  CIEAYeT MpPHU3HATh
pacxoOBaHUE JEHEr Ha LENH, NPOTUBOPEYAlUE 3aKOHY M HOpMaM MOpaH
(MOKyINKa CHOUPTHBIX HAMWUTKOB, HAPKOTHUKOB, a3apTHbIE WIPbl M T.I.), JUOO
HEpa3zyMHOE HX pacxoJ0BaHHe, 0e3 yueTa MOTpeOHOCTEN B MUTAHUHU, OJEKIE U T. 1.

HecoBepiieHHOIETHUI, KOTOpPBIA MPUOOpEN eecrnoCOOHOCTh B IOJHOM
o0beMe MO0 OCHOBAHMSM, NpeaycMOTpeHHbIM 1. 2 cT. 21 'K P® (BcTymiienue B
opak) w ct. 27 'K PO (3mancumanus), He MOXKeT ObITh OrpaHUYEH WU JIMIICH
IpaBa pacrnopsiKaThCsi CBOUM 3apa0O0TKOM, CTUTICHIUEN WIH UHBIMU JJOXOJAAMH.

3aKOHOM JIOMYCKAaeTcs OrpaHuveHue (MpU HaJIWYUU  OMNPEICIICHHBIX
YCIIOBUI) J1€€CIOCOOHOCTH IpaskJaH, 310yMOTPEOISIIOIIMX CIUPTHBIMUA HAlTUTKaMU
i HapkoTuueckuMu cpeactBamu (ct. 30 'K P®). Ota HOpMa OTHOCUTCS TOJIBKO
K TpaxaaHaMm, o00JajarolMM  TOJMHOM  JeecnocoOHOCThI0.  Bo-mepBbix,
orpaHudeHue jaeecnocooHoctu npeaycmorpeHo cT. 30 'K PO tonbko ansa nuna,
37I0YNOTPEOAIOMIEr0  CIUPTHBIMU ~ HANMUTKaMU  JHOO  HApKOTHYECKUMHU

CpcaACTBaMU. BO-BTOpBIX, OCHOBAHHUCM OJI1 OI'PaHHYCHHA I[@GCHOCO6HOCTI/I
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rpaxaanrHa 1o cT. 30 'K P® cuyxur Takoe dpe3MepHOe YIOTpeOJICHHE
CHUPTHBIX HAMUTKOB WJIM HAPKOTUYECKUX BEUIECTB, KOTOPOE BJIEUET 3a COOOM
3HAQUUTENbHBIE PACXOJIbl CPEJACTB HAa HX NPUOOPETEHHE, YEM BbI3BIBAET
MaTepualibHbIC 3aTPYIHEHHS U CTABUT CEMBIO B TSIKEJIOE MOJ0KEHUE.

OrpaHuyeHue JAeecrnocoOOHOCTH TpaKJaHWHA BBIPAXKAETCA B TOM, YTO B
COOTBETCTBHM C PEUICHUEM CyJa HaJl HUM YCTAaHABJIMBAETCA MONEYUTEIHCTBO B
nopsiake, npexycMorpeHHoM cT. 35 I'K P®. Cornacuo cr. 30 'K P® on Bmpase
CaMOCTOSITEJILHO COBepIIaTh MeJKkue ObIToBbIe craenku. CoBepiuarbh JpyTHe
CHIEJIKH, a TAaK)Ke MOJTydaTh 3apaboTOK, MEHCUIO U UHBIE IOXObI U PACTIOPSKATHCS
UMUA OH MOXET JIMIIb C coriacus mnomneuutens. OOHAKO TakoW TpaxaaHUH
CaMOCTOSITEJIbHO HECET UMYIIECTBEHHYI0 OTBETCTBEHHOCTh MO COBEPIIEHHBIM UM
CHEJIKaM U 3a IPUYMHEHHBINA UM BpE/I.

Eciu ocHOBaHus, B CWIy KOTOPBIX TpaXJaHUH ObLI OrpaHUYEH B
JIEECTIOCOOHOCTH, OTHAIH, CyJ OTMEHSET OrpaHHYCHHE ero jaeecrocoOHoctu. Ha
OCHOBAHMM PEIICHUS] CyJa OTMEHSETCS YCTAaHOBJIEHHOE HaJ TpakKIaHUHOM
MONEYUTETHCTRO.

B xone uccienoBanust ObI1 00HAPYXKEH PsIT HENOCTATKOB B JCHCTBYIOIIEM
3aKOHOJATENbCTBE. B TOXKe Bpemsi clieoBajio Obl y4ecTb O JEECHOCOOHOCTH
AMAHCUIUPOBAHHBIX JIMII, TAaK KaK B 3aKOHOJATEILCTBE 3TO HE MperycMoTpeHo. B
WCCJIEIOBAHUM OBLJIO BHECEHO MPEIONIOKEHUE 00 HM3MEHEHUHU JEUCTBYIOIIETO
3aKOHOJATENIbCTBA MyTeM jao0aBiieHusi myHkTa 3 B cT. 27 'K P®, xoTophIii ObI
JOTMYCKaJI BO3MOXXHOCTh OTPAaHMUYEHHUS JI€ECIIOCOOHOCTH HSMaHCUITUPOBAHHOTO
JUIA B TOM K€ MOPSAKE YTO U OTpaHUYCHHE JAEeCIIOCOOHOCTU COBEPIICHHOIETHUX
JIUIL.

Kpome Bcero mpouero B XOJi¢ HCCIEIOBaHUS ObLIO BBISBJICHO, YTO B
3apyOEKHBIX CTPaHAX OCHOBAHWEM OTPAHUYEHHUSI JEECIOCOOHOCTH CIIYKHUT TaK Ke
pPacTOUYMUTENBCTBO, YTO HE MPEAYCMOTPEHO JACHCTBYIOIIMM TPaXXKJAHCKUM
3akoHOJaTenbCcTBOM. CrnemoBamo Obl BkItOUMTh B cT. 30 T'K PO mnyHkT,

OHpGI[CJ'ISHOH_II/Iﬁ pacTOYUTCIBbHOCTD KakK OCHOBAHUC OIrpaHUYCHHA
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JIEeCIIOCOOHOCTH, a (haKT PaCTOYUTEIHLHOCTH JIOKA3bIBAJICS OBI CYJO0M, I0JIarasch

Ha 0OBCKTUBHEIC JOKa3aTCJIbCTBA.
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I'noccapuia

Ne | HoBoe nonsitue Conepxanue
/1
1 JleeciocoGHOCTD CIOCOOHOCTh TpaKJIaHWHA CBOUMMH JCHCTBUSMU
npuoOpeTaTh M OCYIIECTBIATH TPaXKIaHCKUE
npaBa, co3JaBaTh Ui ce0si  TpakaaHCKue
00s13aHHOCTH U UCTIOJIHSITh UX
2 JIenMKTOCTIOCOOHOCTh | CTIOCOOHOCTh ~ HECTH  OTBETCTBEHHOCTh  3a
HENPaBOMEPHBIE IEUCTBUS
3 3noynorpebiieHue TaKO€ YpEe3MEPHOE WIM CHCTEMAaTUYECKOE UX
CITUPTHBIMHA ynotpe0OieHue, KOTOpO€e HaXOJUTCS B
HaIlUTKaMU WIH | IPOTUBOPEYUH C HMHTEPECAMH €ro CEMbU H
HApPKOTHYECKUMU BJCYET 3a COOOW HEMOCUJIbHBIE  PACXOJbl
CpelCTBAMHU JIEHEXHBIX CPEJICTB Ha HUX NPUOOpETEeHHE, YeM
BBI3BIBACT MaTEPHAIbHBIC 3aTPYIHCHUSI U CTABUT
CEMBIO B TSKEIIOE MOJI0KEHUE
4 JIuno 0e3 | ImIo, HE HMEIOIIIEe JI0Ka3aTeJIbCTB
IpaKJaHCTBA NPUHAANCKHOCTH K TPAXIAHCTBY HHUKAKOTO
(amaTpum) rocyaapcTBa
5 Omneka YCTaHABJIMBACTCA  HAJ  MAJOJCTHUMH |
HEJEeCOCOOHBIMU  TpakaaHamu.  ONeKyHbl
COBEPILIAIOT OT UX UMEHU U B MUX MHTEpECcax BCe
CHEJIKH.
6 Opran OIIEKHU U | Opraibl MECTHOTO CaMOYIPABJIECHHS, KOTOpPbIE
MOTICYUTEITHCTBA YCTaHABJIMBAIOT OMEKYy (MOMEYUTENHCTBO) TIO

YBEAOMIICHUIO Cyada M OCYHICCTBJIAIOT KOHTPOJIb

(Haa30p) 3a OMEKYHAMU U OTICUUTEISIMU.
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IlomHasa

I[GGCHOCO6HOCTI)

CIIOCOOHOCTh TpakAaHWHA CBOUMHM JICHCTBUSIMH
pHOOpeTaTh U OCYIIECTBJISTh JTI00bIE
JIOMyCKaeMble 3aKOHOM HMMYIIECTBCHHBIC U
JUYHBIC HEMMYIIECTBEHHBIC IpaBa, NMPUHUMATh
Ha ceO0s M HCIOJHATH JI00bIe 00SI3aHHOCTH, T.€.
peann3oBaTh IPUHAIIICKATITY IO emMy

IPABOCTIOCOOHOCTD B MOJTHOM 00bEMe

TlommeuynTenbCTBO

yCTaHaBJIMBAaETCA HaJ auuaMu ot 14 no 18 ner, a
TAaKXKE€ HAJ OrPAaHUYEHHO JI€eCIOCOOHBIMHU.
[Toneunrenu OKa3bIBAIOT COJEICTBHE
NOJIOTNIEYHBIM U JAIOT COIVIACUE HA COBEPILICHHE

MU CIACIIOK

[IpaBocIOCOOHOCTH

rpakJIaHHA

CIIOCOOHOCTHh UMETh I'paXKaAaHCKHC IIpaBa U HCCTU

I'paxKaaHCKUC 00513aHHOCTH

10

[IpaBoCyOBEKTHOCTD

3TO COLIMAJIbHO-TIPABOBAs BO3MOKHOCTb
CyOBEKTOB npasa OBIThH YYaCTHUKaMU
rpakJaHCKUX MPaBOOTHOIICHUH, BKIIOYAIONIAs B

ce0st MpaBOCIOCOOHOCTh U AEECITOCOOHOCTD

11

[IpaBOCYyOBEKTUBHOCTD

IOPUANYCCKOIO JIMIA

Hanuune y ropuaMyeckoro Jinia KadecTB
cyObeKkTa TpaBa, T.€. IMPABOCIOCOOHOCTH U

JIEECIIOCOOHOCTH

12

Peropcun

IIpaBurensctBOM Poccuiickont Penepanin MOryT
ObITh yCTAaHOBJICHBl OTBETHBIC OTPAHUYCHHUS
(peTopcun) B OTHOLIEHUM HMYILECTBEHHBIX W
JIMYHBIX HEUMYILIECTBEHHBIX IpaB TIPaXIaH U
IOPUANYECKUX JIUI] T€X TOCYAapCTB, B KOTOPBIX
UMEIOTCS CIICLIUAJIbHBIE OTPaHUYCHHUS
MMYILECTBEHHBIX U JIMYHBIX HEUMYILECTBEHHBIX

[IPaB POCCUMCKUX I'PAXIaH U FOPUANYECKUX JTULL.

13

Crenkocnoco0HOCTh

CITOCOOHOCTH K COBCPIICHUIO CACIIOK
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14

@dakT cMepTU

0e3ycCIIOBHOE TpEKpaIeHHe MPaBOCIIOCOOHOCTH,
T.€. TIPEKpaIlCHUE CYIIECTBOBAHMS TPakIaHWHA

Kak cyObeKTa rnpasa

15

DMaHCcHUIIalns

HECOBEPILICHHOJICTHUM, JIOCTUT TN
MIECTHAAIATH JIET, MOXET OBITh OOBSIBICH
MTOJTHOCTBIO JICECIIOCOOHBIM, €CIIM OH paboTaeT
0 TPYJAOBOMY JIOTOBOPY, B TOM 4HUCIE MO
KOHTPAaKTy, WJIW C COIJIaCUsl  POJUTENEH,
YCBIHOBUTEJICH WM TIOMEUUTENS 3aHUMAETCs

IPEANPUHUMATENIBCKOMN IS TENBHOCTBIO.

16

IOpuanueckoe nuio

[Ipu3HanHOE rOCYIapCTBOM B Ka4eCTBE CyOBEKTa
npaBa  OpraHm3aius, KoTopas  oOiajaer
000CO0JICHHBIM HMMYIIIECTBOM, CaMOCTOSITEIBHO
OTBEYAET JOTUM HMMYIIECTBOM II0  CBOHWM
00s13aTEIbCTBAM M BBICTYIIACT B TPAKIAHCKOM

000pOTE OT CBOETO UMEHH
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Ipuiaoxenue

IIpuiaoxenue A

CTpykTypa npaBocy0beKTHOCTH

I

A 4

A

I'paxxmanckast mpaBOCIIOCOOHOCTH -

CITIOCOOHOCTH HMETH I'paxKIaHCKUC

npaBa

U HECTH OOI3aHHOCTU

IPU3HACTCS B pPAaBHOM Mepe 3a

Bcemu rpaxaanamu (ct. 17-19 T'K

PD)
—> Bo3HukaeT B MOMEHT
POXKICHUS
— | IIpekpamiaercs B MOMEHT
CMEPTHU
L—»

Bxarouyaer npasa:

UMETh UMYIIIECTBO HA
paBe COOCTBEHHOCTH

HacJIeIOBaTh U 3aBEIATh
HMMYIIIECTBO

3aHHUMAThCA

PEINPUHUMATEIIbCKON
U JII000W Ipyrou, He

3aIpPEIICHHON 3aKOHOM,

nedarenbLHOCThLID

CO3/1aBaTh IOPUJIUUECKUE
JIULa

u30UpaTh MECTO

JKUTCIILCTBA U AP.

['paxxnanckas 1eecrnocoOHOCTh
- cocoOHOCTh IpHOOpeTaTh U
OCYIIECTBIISATh

CO3/1aBaTh U
ob6s3anHOCTH (cT. 21 'K PD)

npasa,
UCIIOTHSITh

66

BozHukaeT 1mo 1ocTHXKEHNN
18 et

Ecnm 3akoHOM AoITyckaercs
Opak g0 18 net, TO
HECOBEPLICHHOJICTHUI
npuoOperaer
JeeCOCOOHOCTh C

MOMCHTA BCTYIIJICHUA B

OMaHcuIanysi, T.¢
HECOBEPILICHHOJIECTHUH,
JOCTUTIIUHN HIeCTHAALATH
JIET, MOXKET OBITH OOBSIBIIEH
ITOJTHOCTBIO JIECCITOCOOHBIM,
eciii oH paboTaer 1o
TPYIOBOMY JIOTOBOPY, B TOM
YHCIIE 110 KOHTPAKTY, UJTH C
COITIaCHs POJAUTEIIEH,
YCBIHOBUTEJIEH WIIH
MOTICYNTENS] 3aHUMACTCS
MPEAINPUHUMATETbCKOU
JEATEIIbHOCTBIO.

(ct. 27 'K PD)




Ipuiaoxenue b

/

OrpaHu4eHHO

JIEeCIIOCOOHbBIE TPAXKIaHE

(cT. 30 TK PO®)

AOCOJIOTHO
HEJIEECIIOCOOHBIE

(cT. 29 TK PO)

Buanl xeecnoco0HOCTH
rpakaaH

ITonmHOCTEIO
JIe€CIOCOOHBIE 10
NOCTHXKEHUIO 18 et

\

A

OTHOCHUTENIBHO
JIEECIIOCOOHBIE TPaXKIaHE
(ot 14 mo 18 eT)

(cT. 26 TK PO)

YacTUYHO JIeecnoCOOHbIE
rpaxnaane (1o 14 ner)

(cT. 28 TK PO)
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IHpuioxenue B

Oobs13aresIbHBIC YCI0BUS
HA3HAYEHUS ONEKYHA U

none4vyurtens

HpaBCTBCHHLIC " UHBIC

JlocTroxeHue
JUYHBIC KaueCTBa
COBEPIIIEHHOJICTUS
OTIEKyHa
<
[lonnas
. CrocoOHOCTH K BBITIOJIHEHUIO
€eCIoCOOHOCTh .
A ¢ 00s13aHHOCTEN ONEeKyHa
(moneuunrens)

\4

Cornacne onekyHa 1 OTHOLIEHUSI, CYLIECTBYIOIINE MEMKLY

IMOIICYHNTECIIA

OIICKYHOM M ITIOAOIICYHBIM
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Ipunoxenue I

CpaBHeHMe nNpaBoCcnocobHOCTN 1 feecnocobHOCTH

IIpaBocnocodHOCTH / JeecnocodHOCTH
CriocoOHOCTE HMETH I[EﬁCTBHE CrocoOHOCTE  CBOMMHM  JAEWCTBUSAMH
TpaXIaHCKHE  TIpaBa U nmpuoOpeTaTh u OCYILIECTBIISATh
00513aHHOCTH rpakIaHCKHE IpaBa M 003aHHOCTH
. Poxxnenue HAYAJIO U] CoBepIlIeHHOJIETHE
o Bcerynienne B 6pax
. DMaHcHUNIalus
PaBHEBIN 1151 Bcex OBBEM PaBHEBIN 115 BCex
. ITo pemenuto cyna OI'PAHUYEHN A . [To pewenuto cyna
o Jo6poBoibHoe L Jlo6poBomnbHOE
. CwMmepTs IMPEKPAIIIEHUE . CmepThb
. [Ipm3Hanne  swmma o [Ipu3HaHME NTUIA yMEPIIUM II0

YMEPIINM II0 PELICHHUIO Cya

peLICHUIO Ccyaa

o HpI/IBHaHI/Ie Jydna  AyHIIEeBHO-

OOJIEHBIM U c11a00yMHBIM
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Ipunoxkenue /{

OTnnymne OorpaHN4eHHO ﬂ,eecnOCO6H0rO rpaxxaaHmHa oT
HegeecnocobHoro
OrpanuyeHHo JIeeCIOCOOHDBIM HeneecnnocoOHblii rpaskIaHuH
rpa:KIaHuH
I'paxpanme  Moxer ObiTh  cymom | YCJIOBUA I'paxnanun, KOTOPBIi BCJICJICTBUEC
orpanndeH B jxeecriocodnoctu, ecnu | [IPU3HAHUSA NICUXUYECKOTO PACCTPOICTBA HE MOXKET
YHOTPEOACT CHUPTHHIC HAIMUTKU WJIH MOHUMATh 3HAYEHUS CBOUX JEHUCTBUHI
HapKOTHYECKHUE CPENICTBA, Y€M CTaBUT WIH PYKOBOJUTH HUMH, MOXET OBITh
CEMBI0O B TSDKEJIOE MaTepUalbHOE MIPHU3HAH CYJOM HEJEEeCIIOCOOHBIM
MOJIO’KEHNE
Han orpannyenno aeecriocooHsiMu | YCTAHABJIMBAETCSA Han HemeecmocoOHBIM — IpaKIaHHHOM
rpaxkIaHaMu yCTaHABIHUBACTCS YCTaHABJIMBAETCS OIEKa
MTOTICYNTEITHCTBO
OrpaHWYeHHBIE B JIEECIIOCOOHOCTH TIO OT WMEHH TpaXJaHWHA, MPUIHAHHOTO
CyoLy MOTYT COBEpIIATh MEIIKHE HEIEeECOCOOHBIM, CIICNKH COBEpIIaeT
ObiToBBle  caenku, orBercTBeHHOCTH | OB BEM ITPAB €ro OIIEKYH
HECYT CaMOCTOSITEIbHO
Ecnu ke ocHOBaHUS, B CHIIy KOTOPBIX Eciu ocHOBaHus, B cHUy KOTOPBIX
rpaxnanuH  Obw1  orpanumueH B | [IPEKPAIIEHUE rpaKIaHUH ObLI TIpU3HaH
JIEECTIOCOOHOCTH, OTHAIM, TO CYI HeJIeecoCOOHBIM, OTIAIH, CYJ] PU3HAET
OTMEHSIET OTpaHUYECHUE B ero neecriocoOHslM. Ha ocHOBaHUH
JIeecIiocoOHOCTH u OTMEHSET pereHus cyna OTMEHSIeTCS
TTOTICYNTEITHCTBO YCTaHOBIIEHHAS HAa/l HUM OTIeKa
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